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Read About Improvements for Children
in Juvenile Dependency Courts

he new report California Juvenile Dependency Court

Improvement Program Reassessment by the AOC’s
Center for Families, Children & the Courts describes
the most comprehensive examination of juvenile
dependency courts ever undertaken in California.

The findings demonstrate substantial progress in improving the dependency
system and point out remaining challenges.

D Nearly all children in dependency have legal representation at the trial court level.
D Judicial officers hearing dependency cases are highly experienced.

D In most courts, judicial officers and court staff are substantially engaged in
collaborative efforts with child welfare agencies.

D Courts struggle to meet state and federal hearing timeliness guidelines.
D Judicial caseloads remain very high.

Read the report at:

www.courtinfo.ca.gov/programs/cfcc/pdffiles/CIPReassessmentReport.pdf
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for the creation of California Courts
Review, one of my personal concerns
was finding good authors. Thus, it
has been gratifying to see so many
gifted, insightful people accept
invitations to share their viewpoints
about important issues facing the
judiciary.

In this issue, Justice Ming W. Chin
of the California Supreme Court
discusses why science has become
so important to the courts and why
judges should educate themselves
about scientific principles to stay
abreast of cutting-edge cases. The
article was taken from Justice Chin’s
convocation lecture at the Salk
Institute in October, which itself is
so comprehensive and enlightening
that we have provided a link to it on
the California Courts Web site.

Also in this issue is a guest column
by Loyola Law School Professor Laurie
Levenson. A frequent legal commen-
tator, Professor Levenson argues for
ethical standards for commentators.

From the State Bar, Geoff Robin-
son of the California Commission
on Access to Justice highlights the
lamentable problem that language
poses for many ordinary litigants
and the overwhelming need for
more and better trained court
interpreters.

Finally, Presiding Justice Manuel
A.Ramirez of the Fourth Appellate
District in Riverside offers a deeply
personal and compelling account
of the people who set him on his
life’s path.

We hope you find each article
enlightening.

—Philip Carrizosa
Managing Editor

lotte s

hank you for the excellent article on self-help centers by Justice

O’Leary [Fall 2005, “Lawyerless But Not Alone”]. She accurately
describes the changing demographics of court users and the im-
portant role self-help centers play in helping folks gain access to the
courts. In the Ventura County Self-Help Legal Access (SHLA) Center,
we use an exit questionnaire for center users to evaluate our services
and materials. We often receive comments from SHLA Center users
indicating appreciation for the help they receive, such as:

“Great, thanks. It is good to see our tax dollars being used to assist
our citizens. Keep it up.”

“We came in with a feeling of helplessness and left confident.”

“It is nice to get this option for help for those of us that do not
know anything about the law.

“Thank you for being here. Possibly saved time, trouble and ex-
pense.

“Staff made a stressful situation much less stressful.”

“I am very grateful and I thank God for having people like the staff
that helped me with my problem, especially all the time that she was
able to give to me and my grandchildren. I learned a lot from her,
thanks again.

“Thank you very much for the help. Maybe for you it’s a small
thing, but for me it was a great help.”

“For the average citizen the process of law can be a daunting task
and expensive. This center is wonderful!”

These comments reaffirm the important role self-help centers
play in promoting public trust and confidence in our courts.

Tina L. Rasnow
Coordinator, Ventura County Self-Help
Legal Access Center

On a recent visit to the National Center for State Courts, one of
their researchers showed me the Fall 2005 issue of your new
magazine—a very impressive new resource for the California judicial
branch. I have edited Court Review, the quarterly journal of the Ameri-
can Judges Association, since 1998 and am familiar with the work re-
quired to put together a publication that combines an attractive layout
with useful content. I am amazed at the very high level at which your
new magazine has entered the scene.

In just your first two issues you have had an article by the leading
national researcher on public opinion and the courts, David Rott-
man, and the leading national expert on judicial selection systems,
Roy Schotland. You have had practical overviews of self-help centers,
Web access to the courts, court security, and disaster preparedness.
And you have provided a valuable forum for commentary among
those in the California courts community.

In 1922 Kansas newspaper editor William Allen White wrote,
“When anything is going to happen in this country, it happens first
in Kansas.” At the time, his view of my home state was well taken:
he noted abolition, prohibition, populism, blue-sky laws, and the
adjudication of industrial disputes as among the movements that
had begun in Kansas. In the 21st century, however, California stands

Continued on page 36
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MESSAGE FROM

Recent events vividly illustrate that
ensuring the independence of
judicial decision making is not a task
to be taken lightly or for granted.
Access to justice presupposes a court
system that can fairly decide the
claims and disputes brought before it.
Judicial independence traditionally
has meant that courts make determi-
nations based upon applicable consti-
tutional and statutory provisions and
judicial precedent.

Members of the legislative and exec-
utive branches rightfully are expected
to be responsive to current public
preference, taking public opinion into
account in deciding how to proceed.
Judges, however, are supposed to avoid
being influenced by such forces. This is
not to say that judges do not bring their
own personal histories and attitudes to
the bench—but it is to say that in ren-
dering their decisions, judges are ex-
pected to look at what the law requires
and not at what outcome they might
prefer.

The law is an inexact science. It is a
creature of language and of all the am-
biguity and uncertainty that language
involves. Imperfect though it may be,
the rule of law is the very essence of
our society and something that distin-
guishes our democracy from so many
other forms of government. It provides
predictability, offers the promise of
equality, and makes fairness not only
possible but real.
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THE CHIEF JUSTICE

POLITICS ASIDE

Chief Justice Ronald M. George made these remarks as
part of an address before the Commonwealth Club in

San Francisco on November 14, 2005.

Application of the rule of law does
not—and must not—depend upon
whom you know or how much money
or power you have. It is an ideal to strive
for, and an independent judiciary is
at the heart of achieving it. Recent
events and studies, however, suggest
that this vision of the judicial function
is not universally held or understood.
Last July, for example, the Harris Poll
organization undertook a poll on civ-
ics for the American Bar Association.
The first point of the executive sum-
mary of the results states: “The ma-
jority of Americans could use a civics
refresher course.” This conclusion is
not surprising when one considers the
following findings. Only 55 percent of
the respondents to the survey could
correctly identify the three branches of
government: executive, legislative, and
judicial. More than one in five believed
that the three branches of government
are the Republicans, the Democrats,
and the Independents.

Only 48 percent could correctly
identify what is meant by the concept
“separation of powers.” Again, less than
half could correctly identify the judi-
ciary’srolein the federal government—
almost 30 percent describing the role
of the judiciary as advising “the Presi-
dent and Congress about the legality
of an action they intend to take in the
future.”

With this background, it is not sur-
prising to find that the role of an inde-

pendent judiciary, one that is free from
inappropriate partisan and other pres-
sures, often is not fully understood.
And recent pronouncements by some
in positions of power in the other
branches of government—and even in
the judiciary—in my view add to the
confusion and the potential for under-
mining what is a crucial feature of our
democratic system of government.

The actions taken by Congress
during the Terri Schiavo tragedy pro-
vide one example. The courts—in
Florida and up the chain in the federal
system—refused to listen to calls from
Congress, the executive branch, and
others to overturn the Florida lower
court ruling, made after a full hearing,
upholding Ms. Schiavo’s husband’s
power to make decisions concerning
her future.

Robert Grey, Jr., then president of
the American Bar Association, aptly de-
scribed the role of the judges involved
when he observed: They are “notkillers
as some have called them, nor are they
activists bent on pushing an ideologi-
cal agenda. They are simply dedicated
public servants, called on to serve as
impartial arbitersinaverydifficult case.
Instead of maligning them for apply-
ing existing law to the case at hand,
even though it may not reflect the cur-
rent will of Congress, we should praise
them for dispensing evenhanded jus-
tice and upholding the independence
of the judiciary even under the most
difficult circumstances.”




The circumstances surrounding
the Schiavo case unfortunately have
proved to be far from unusual. We ex-
pect criticism of judicial decisions—
reasoned critiques are an important
part of the discourse that makes our
nation great.

Nevertheless, some recent events
illustrate that the very concept of the
impartial and objective judicial role
thathas provided the traditional frame-
work for discussions and inquiries
concerning our court system seems
itself to be under fundamental attack.
Those who disagree with a judicial de-
cision at times will criticize the resultin
terms of political considerations rather
than on the basis of the legal analysis
contained in the court’s opinion.

When Pennsylvanians went to the
polls last Tuesday, among the matters
on the ballot was the retention of two
members of the state Supreme Court
for 10-year terms. Four months earlier,
legislators had enacted a pay raise for
themselves, to the great dismay of many
citizens of the state. However, no legis-
lators were on the upcoming ballot to
provide a target for disgruntled voters.
Instead, some groups turned their ire
toward the judges, arguing that they
had benefited from the legislative vote,
which granted them raises as well, al-
though they themselves had not voted
on the issue.

According to an article in the New
York Times, leaders of the movement
to repeal the pay raises characterized
the judges as “dupes of the legislature”
The Times stated that “rather than at-
tacking the justices as too meddle-
some in legislative affairs, people are
complaining that they have not done
enough.” Some voters stated that they
would vote “no” on the judges in or-
der to “send a message” One of the

Pennsylvania Supreme Court justices
lost his seat and the other narrowly re-
tained her position.

I do not know the details of these
races, nor am I familiar with the record
of the two justices. But in reading me-
dia reports, I was struck by the irony
of judges being challenged because of
action taken by the legislature—and
because of the judges’ asserted failure
to intrude upon the legislative process.

This claim of judicial passivity
stands in sharp contrast to more fa-
miliar claims of judicial activism. And
the latter term often seems to be syn-
onymous with subjective disagree-
ment with a decision that a court has
reached, no matter what the basis
for the decision or the reasoning em-
ployed by the judges.

Another example: I am a member
and past president of the Conference
of Chief Justices, an organization com-
prised of the leaders of the state and
territorial court systems of our na-
tion. After our most recent meeting,
I received a mailing from the Chief
Justice of South Dakota, following up
on a conversation we had on the sub-
ject. He sent me copies of a proposed
amendment to the South Dakota Con-
stitution and information about mass
mailings sent to every business in the
state, together with recent news ar-
ticles about this measure. The propo-
nents are using paid circulators to gain
signatures to put their amendment on
the ballot. I will not go into all the de-
tails of the proposal, but I will describe
a few key provisions. It would remove
judicial immunity—a longstanding
principle that provides protection for
judges from suit based upon their ac-
tions taken in the course and scope of
their duties as a judge. It would create
a “special Grand Jury,” a 13-member

group charged with reviewing civil
lawsuits against judges to determine
whether they are frivolous or harassing
and with the power to indict judges for
criminal conduct based upon their ju-
dicial decisions.

The proponents’ declared purposes
include ensuring that “judges will be
held accountable for malfeasance of
office for lenient treatment of crimi-
nals,” as well as creating “a mechanism
wherein the people can override ‘ju-
dicial immunity’ and punish wayward
judges with civil suits and even crimi-
nal charges. After three adverse rul-
ings—the equivalent of a ‘Three Strikes’
Law applicable to judges—incorrigible
judges would be banned for life from
holding any judicial position” Tradi-
tional appellate review to correct judi-
cial errors apparently would recede to
the background—if it survives at all.

According to the South Dakota
Chief Justice, “these folks have plenty
of money,” and “they have obviously
chosen South Dakota because they
think it would be an inexpensive state
to get the ball rolling” He advises that
the movement apparently started here
in California and describes itself as the
Judicial Accountability Initiative Law,
with the none-too-subtle acronym
J.A.LL.

This may seem a farfetched at-
tempt at challenging judicial power,
but rhetoric accusing judges of activist
rampages against constitutional rights
and thwarting the public will can be
heard from many quarters. And the
partisan politicization of the judiciary
and of the role of the courts, whether in
the debate on nominees to the United
States Supreme Court or in local ju-
dicial election races, is a growing and
deeply troubling trend.

CALIFORNIA COURTS REVIEW




As 1 stated earlier, judges naturally
bring their own histories and attitudes
to the bench with them. Historically,
however, the function of the judicial
branch has been considered apoliti-
cal—in contrast to its political sister
branches. In my view, the increas-
ing focus on requiring declarations
of partisan preferences and of beliefs
severely undermines the concept of
judicial decision making in the course
of the application of existing law to the
facts at hand. It contradicts the prin-
ciple that judges, once on the bench,
must look to the law, and not to the
latest political trends, in making their
decisions.

Modern lawmakers have not been
reticent about attempting to overstep
in that manner, whether it is in the hur-
ried legislation enacted as part of the
Schiavo saga or threats to strip federal
courts of jurisdiction in certain areas
because of disagreement with judicial
decisions. Billshave been introduced to
accomplish just that. For example, one
measure now pending in Congress, the
Streamlined Procedures Act, radically
diminishes the use of the Great Writ,
the writ of habeas corpus, in the fed-
eral courts to correct state court errors.
Opponents include the Conference of
Chief Justices, the Judicial Conference
of the United States, several former
attorneys general and federal judges
(two of them former EB.I. directors),
scholars, and lawyers familiar with the
subject. The measure is still, however,
under active consideration.

Asyou can see, the concept of an in-
dependent judiciary, while constantly
invoked, is not always consistently
understood or applied. In my view,
our commitment to improving access
to justice for all will be meaningless
unless we also are committed to pre-
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serving the kind of system of justice to
which it is worth having access.

Both sides of this equation require
public education and support. If justice
is available only to certain segments of
society, we are not fulfilling the vision
of the founders and the mandates of
our democratic system of government.
We must demand an independent ju-
dicial branch untethered from partisan
pressures. The judiciary must be capa-
ble of fulfilling its role in the process of
checks and balances among the three
branches of government as envisioned
by the founders of our nation and our
state. There are numerous examples
in history of the dangers of a judicial
branch beholden to partisan inter-
ests. Fascism, communism, and every
form of totalitarianism have sought a
weakened judiciary, subject to politi-
cal pressure, as one of the first tools to
be employed in bolstering the power of
the government.

California’s judicial system is the
largest in the nation (and perhaps any-
where), with more than 1,600 judges
and approximately 400 court commis-
sioners—much larger than the federal
court system nationwide. Each year,
millions of matters are heard and dis-
posed of in California’s courts. We have
been most fortunate to have indivi-
duals on our state bench striving to
render justice fairly, objectively, and
effectively. Your participation in the
debate about the role of the judiciary
will be important in maintaining our
state’s tradition of providing fair and
accessible justice to all. I hope you will
continue to focus on this crucial issue
and contribute to the discussions con-
cerning the proper role of the judiciary
in our society.

Tune In to
Justice

AOC-TV makes it easy for busy
judges and court professionals
to continue their education with-
out leaving their courthouses.

The AOC provides more than
100 educational broadcasts
for judicial officers, managers
and supervisors, or court staff
each year.

With over 200 downlink sites in
courthouses, video technology
reduces travel costs and time
so court personnel can focus
on their number-one goal: im-
proving justice administration.

The current broadcast training
opportunities for judges and
court professionals include:

¢ Third Tuesday: AOC-TV for
Supervisors

e Sexual Harassment:
Awareness and Prevention

e Great Minds: Addiction Is a
Brain Disease and It Matters

¢ Today’s Law: Criminal
Law Update

*PJ/CEO Roundtable

e Serving the Self-Represented
Customer

ADMINISTRATIVE OFFICE
OF THE COURTS

EDUCATION DIVISION/CENTER
FOR JUDICIAL EDUCATION
AND RESEARCH

For more information,
contact Jay Harrell at
415-865-7753.
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WATERCOLOR BY DAVID S. GOODSELL, THE SCRIPPS RESEARCH INSTITUTE

or two centuries, science has been a major
force in people’s lives. In the 19th century,
it was chemistry that yielded great revelations.
In the 20th century, physics literally exploded
before our eyes. Traditionally, the hard and
exact sciences such as chemistry and physics
have been the most highly regarded disciplines.
However, in the 21st century, biology—and
biogenetics in particular—will more than likely
dominate advances in science. It is therefore
critical to consider the legal and ethical aspects
of bioscience and its worldwide impacts on the

courts, the law, and society in the 21st century.

Only 50 years ago, Francis Crick and James
Watson discovered DNA’'s double-helix struc-
ture. Now it seems that almost every day we hear
about a new genetic breakthrough somewhere
in the world. First, there was Dolly the sheep.
Dolly was followed by Suzie the calf, Dot Com
the piglet, Cc the kitten, and Promotea the horse.
In 2003 scientists announced the birth of three
genetically engineered miniature pig clones,
a development hailed as a major step toward
transplanting pig organs into humans. Another
group of scientists met in 2002 at the New York
Academy of Sciences to discuss proposed ex-
periments for using stem cells to create human-
mouse hybrids.

With the completion of the decade-long
Human Genome Project, essentially all of the 3.1
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billion biochemical “letters”
of human DNA—the coded
instructions for building and
operating a fully functional hu-
man—have been deciphered.
Armed with this genetic code,
scientists can begin teasing out
the secrets of human health
and disease at the molecular
level, which at the very least
will revolutionize the diagno-
sis and treatment of everything
from Alzheimer’s disease and
heart disease to cancer. Scien-
tists can also manipulate plants
and animals to increase food
production and combat envi-
ronmental hazards.

Modern genetic engineering
eliminates the natural barrier
between species that limits tra-
ditional cross-breeding tech-
niques—that is, it enables the
shifting of desirable genetic
traits between two species that
in nature could not combine
their DNA to produce viable offspring. Thus, al-
though modern genetic engineering is still in its
infancy, its beneficial possibilities are unprece-
dented. It is no wonder, then, that each new ge-
netic discovery is announced with tremendous
excitement and anticipation.

Given the rapid pace of development, itis easy
to be dazzled by the science itself and to over-
look the ethical and pragmatic considerations.
The legal and ethical issues—particularly for
lawyers and judges—that have emerged in the
wake of these astonishing advances are difficult
and complex. Traditionally, the role of biosci-
ence in American law was limited to matters of
identity: DNA was used to establish paternity or
compare blood samples. Today, however, the le-
gal impacts of bioscience extend well beyond the

Pages 8, 10, and 13:
Details from a series
of three watercolors
on display in the
Center for Integrative
Molecular Biosciences
at the Scripps
Research Institute in
La Jolla. The paintings
depict a macrophage
engulfing a bacterium.
Macrophages circulate
through the blood,
searching for bacterial
infection. When they
find bacteria, they
engulf and digest them.



use of DNA evidence. Genetic testing
is now used to help predict life expec-
tancy or determine the likelihood of an
individual’s having a certain disease.
Scientists have developed or are devel-
oping more than 900 genetic tests that
screen for disorders such as Tay-Sachs,
Lou Gehrig’s, Huntington’s, and Gau-
cher diseases; cystic fibrosis; inherited
breast and ovarian cancers; colon can-
cer; sickle-cell anemia; muscular dys-
trophy; Li-Fraumeni syndrome; and
multiple forms of Alzheimer’s disease.
And sophisticated brain testing tech-
niques are beginning to shed light on
the truth of what people say and the
reasons for what they do.

Genetic and neurological tests will
inevitably create tensions and raise
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new legal questions for society. On the
one hand are the great benefits, such
as more effective disease prevention
and more effective treatment through
early detection. On the other hand, ad-
vances in bioscience create enormous
risks of privacy invasion, discrimina-
tion in employment, and denial of
health or life insurance. They also give
rise to the disturbing prospect of classi-
fying individuals by their DNA or their
brain functioning. We must carefully
consider and balance these risks and
benefits, or litigation involving biosci-
ence will certainly overwhelm us.

As technology advances, science
and law will become more deeply
entwined. Technological strides have
forced people to change and expand
their ways of thinking about con-
cepts such as privacy, discrimination,
and life itself. To accommodate these
changes, our legal system must be pre-
pared. Unfortunately, in many ways,
the legal system has already failed to
keep pace.

On the medical front, advances in
bioscience unquestionably offer enor-
mous benefits. For the last 15 years,
scientists and researchers have been
trying to develop gene therapy tech-
niques to treat a host of diseases and
conditions. We now know that many
diseases and abnormalities occur be-
cause a particular gene either does not
work properly or is completely miss-
ing, and we end up with either too
much or too little of certain proteins
or enzymes. The idea in gene therapy
is not merely to treat the symptoms of
the disease but to fix the problem at its
core by inserting a healthy gene into a
person’s cells.

To insert a healthy gene into a pa-
tient, researchers generally use a virus
that has been altered so that it cannot
reproduce or cause disease. The virus
carries the healthy gene to the tar-
geted cell and unloads it. Once inside
the cell, the healthy gene can begin
to function so that the body produces
the right amounts of the necessary en-
zymes and proteins. Despite slow prog-
ress and numerous setbacks, many
scientists still view gene therapy as a

medical revolution that will eventually
offer a cure—not just a treatment—for
a broad range of ailments, including
cancer and AIDS.

Two other areas of global impor-
tance are cloning and stem cell re-
search:

¢ In reproductive cloning, a fetus is
produced by implanting a cloned
embryo into a woman'’s uterus.

¢ In therapeutic cloning and embry-
onic stem cell research, distinct
types of tissues are grown from ge-
netic material.

Embryonic stem cells are cells
“whose job in the body is not yet de-
termined.”’ They are the precursors to
all adult cells in the body, including
the cells that make up organs (such as
the liver and pancreas). Because these
stem cells have the ability to differen-
tiate themselves, they are “good can-
didates for restoring tissues that have
been damaged by injury or disease”;
thus, the “goal of any stem cell therapy
is to repair a damaged tissue that can’t
heal itself”? In experiments conducted
with stem cells derived from adult hu-
man bone marrow, researchers have
successfully demonstrated that “stem
cells can be coaxed to differentiate into
airway epithelial cells,” which can be
genetically altered, potentially to treat
cystic fibrosis.® Stem cell research ad-
vocates believe that stem cells have the
potential to treat a wide range of ail-
ments and degenerative diseases, such
as Parkinson’s disease and spinal cord
injuries. Research in this area has taken
off since 1998, when scientists first iso-
lated human embryonic stem cells.

In addition, since 2003, when re-
searchers finished decoding human
DNA, the search for better, faster, and
more effective medications has be-
gun in earnest. Increasingly, scientists
armed with our genetic blueprint can
identify the individual molecules that
make us susceptible to a particular dis-
ease. With this information and some
high-speedsilicon-agemachinery, they
can build new molecules that home
in on their targets like well-aimed ar-
rows. In the new era of genomic medi-
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cine, doctors will treat diseases such as
cancer and diabetes before symptoms
even begin, and will use medications
that, with exquisite precision, boost
or counteract the effects of individual
proteins by attacking diseased cells
while leaving healthy ones alone.

In addition, thanks to the emerging
field of pharmocogenetics, patient-
specific drugs will play a greater role in
our health care, reducing the risks as-
sociated with medications. Currently,
medications that were properly pre-
scribed make millions of people seri-
ously ill and kill over 100,000 people
each year. But the era of one-size-fits-
all medication is ending, as physicians
are learning to read a patient’s unique
genetic code and tailor treatments ac-
cordingly. Researchers are now look-
ing for the sites in the genetic sequence
that differentiate one person from the
next, which are called SNPs (single nu-
cleotide polymorphisms), pronounced
“snips” Decoding the estimated 10
million SNPs and determining how
they affect individuals could lead to
the design of drugs matching particu-
lar DNA profiles, which would avoid
the complications and side effects of
many traditional medicines and attack
illness at the molecular level.

Already, researchers have identi-
fied the most prevalent cell receptors
for certain cancers and are developing
antibodies to block the normal, de-
structive activities of those cells. Drug
companies are searching for new ways
to use existing drugs on the basis of ge-
nomic studies. Treatments for AIDS,
heart disease, depression, and even
obesity may someday be available
through pharmacogenetic research.

These advances pose new ethical
and legal challenges. Several have al-
ready arisen in connection with gene
therapy research. In 1999 Jesse Gel-
singer, an 18-year-old volunteer for a
university’s gene therapy study—who
was in relatively good health at the
time, despite a metabolic condition—
died from a reaction to a gene therapy
treatment only four days after receiv-
ing it. Investigations into Gelsinger’s
death revealed some troubling infor-
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mation: the university failed to exclude
him from the study, as it should have
done based on his ammonia levels at
the time of treatment; it failed to men-
tion, as part of the informed consent
process, that monkeys given a similar
treatment had died; and it failed to
report immediately that two patients
had experienced serious side effects
from the gene therapy. More broadly,
the investigations revealed that gene
therapy researchers in general were
substantially underreporting adverse
events associated with gene therapy
trials, that some scientists were asking
that problems not be made public, and
that there may have been at least six
deaths that were attributed to genetic
treatments but went unreported.

A recent lawsuit in Massachusetts
demonstrates another kind of disclo-
sure issue associated with gene ther-
apy. Roger Darke agreed to participate
in an experimental gene therapy treat-
ment for chronic heart disease, which
required injection of a healthy gene
directly into his heart. Less than 24
hours after undergoing the procedure,
he died. A lawsuit was later filed al-
leging that the doctor performing the
procedure and the hospital where it

was performed were liable
because they had failed to
disclose a financial stake in
the gene therapy treatment
that gave them an incen-
tive to encourage patients to submit
to the treatment. The doctor and the
hospital argued that this theory was
legally invalid because the doctrine of
informed consent requires only disclo-
sure of medical information. The Supe-
rior Court of Massachusetts disagreed,
finding that the informed consent
doctrine is “broad enough” to require
a doctor to disclose “that he has a fi-
nancial interest in the treatment that
he recommends.”*

Of course, stem cell research also is
very controversial, principally because
most techniques for obtaining stem
cells involve destroying an embryo.
In addition, efforts to create patient-
specific embryonic stem cells—stem
cells that genetically match a patient’s
DNA—involve the cloning of human
embryos. Thus, both cloning and stem
cell research present society with diffi-
cult moral choices.

California’s Legislature has weighed
in on this debate through several
laws and resolutions. One of those

compare DNA.
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VWomen of Colevin the Cownts

The emerging role of women of color as leaders and managers in
the California courts is featured on a new Web site developed by
the Judicial Council’s Access and Fairness Advisory Committee.
The site contains valuable information for women of color and
other interested persons—both women and men.

Visitors to the site can

e Get updates on national issues, such as plans and proposals
for regional and national conferences

e Read profiles of women of color who are serving as judges
or court executive staff members

e Check a calendar of events, including International
Association for Women of Color Day, to be celebrated on
March 1, 2006

e Link to dozens of additional organizations, libraries, and
other resources

Check out the new Web site at
www.courtinfo.ca.gov/programs/woc

Your only limits are the ones you put on yourself.
Don’t set your goals too low. Associate
with people who make you strive to be better.

— Judge Consuelo Callahan

U.S. Court of Appeals for the Ninth Circuit
(the first woman and first Hispanic appointed to the Superior Court of San Joaquin County)
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laws indefinitely extends California’s
existing ban on human reproductive
cloning.® Another law expressly de-
clares that stem cell research “shall be
permitted” in California and directs
health care providers to present to peo-
ple receiving fertility treatments “the
option of storing any unused embryos,
donating them to another individual,
discarding the embryos, or donating
the remaining embryos for research.”
Under this law, donations of embryos
for purposes of research require writ-
ten consent, and the sale of embryos
for research is strictly prohibited.’

In passing these laws, the Califor-
nia Legislature made an explicit policy
declaration that stem cell research “of-
fers immense promise for developing
new medical therapies” for an “esti-
mated 128 million Americans” who
“suffer from the crippling economic
and psychological burden of chronic,
degenerative, and acute diseases.”®
At the same time, the Legislature
expressly recognized that stem cell re-
search raises profound ethical, medi-
cal, social, and legal concerns that
must be carefully considered and bal-
anced in formulating public policy. For
this reason, the Legislature established
a new panel—made up of representa-
tives from the disciplines of medicine,
human biology, cellular microbiology,
biotechnology, law, bioethics, and reli-
gion—to study these concerns and ad-
vise the Legislature on how to pursue
stem cell research “responsibly.”® The
Legislature also established a separate
new committee—made up of indepen-
dent bioethicists and representatives
from medicine, religion, biotechnol-
ogy, genetics, law, and the general
public—to advise the Legislature and
the Governor on human cloning.*

The California Legislature did not
stop at the California border in trying
to guide policy in this area. In 2002
it passed a resolution urging Con-
gress and the President to “reject leg-
islation that inappropriately impedes
the progress of medical science by
impeding stem cell and therapeutic
cloning research, and denies Ameri-
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cans legal access to effective medical
therapies.!!

In 2004 California voters weighed
in on the debate by passing Propo-
sition 71. That initiative created the
California Institute for Regenerative
Medicine to distribute almost $3 bil-
lion from the sale of bonds over the
next 10 years for research into devel-
oping medical therapies that use stem
cells. Some have said that Proposition
71 “could make [California] a world
leader in one of the most promising,
though controversial, fields of biology,
perhaps touching off a new biomedical
Gold Rush.”*? However, that rush has
already been stifled by litigation. Three
lawsuits have been filed—two in state
court and one in federal court—chal-
lenging various aspects of the propo-
sition, including its constitutionality.
These lawsuits, which have effectively
blocked the bonds from being issued,
may substantially delay implementa-
tion of Proposition 71.

The controversy over Proposition 71
is a good example of the delicate and
sometimes contentious relationship
between science and the law. Scientists
are primed and ready to develop cures
based on stem cell research. However,
their progress depends to some extent
on how the courts resolve the legal is-
sues related to Proposition 71.

Ultimately, there may be a non-
judicial, scientific light at the end of
this tunnel. In August 2005 scientists
at Harvard University announced a
potential breakthrough that could
eventually end the controversy over
stem cell research: a technique for
turning ordinary skin cells into patient-
specific embryonic stem cells without
either creating or destroying human
embryos. However, in announcing
their discovery, the Harvard research-
ers emphasized that several technical
problems remained to be solved.

Of course, because these advances
in genetic research use stem cells
and human tissue, they pose a host of
other new legal questions. As products
of human genome research move into
the marketplace, how does society
address attempts to commercialize
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products developed from an individ-
ual’s genetic information? How do the
laws of intellectual property apply? Do
donors have a right to know that their
tissue and cells are being used? Do they
have a privacy interest in this material?
Do they have an ownership right in this
material, or in any discovery or prod-
uct derived from research on this ma-
terial? In a famous case 15 years ago,
the California Supreme Court held that
an individual has no ownership right
in his or her cells and tissue after their
extraction, and has no right to know of
postoperative research involving his or
her cells or of their economic value un-
less the doctor has a direct interest in
them that undermines his or her fidu-
ciary duty to the patient.

New genetic technology also is forc-
ing the medical community to address
the tension between a physician’s duty
of confidentiality to the patient and
duty of disclosure to others who may
have a medical need to know genetic
information about the patient. Should
doctors inform a patient’s relatives of
genetic conditions that may affect them,
even if the patient objects? What is the
ethical answer to this question? What is
the medical answer? What is the legal
answer? Are the answers different?

This paper has touched on only a few
of the issues raised by progress in bio-
science—issues that our society must
be prepared to confront. As promised,
it has identified more questions and
problems than answers and solutions.
Scientists, lawyers, and judges will be
in the forefront of society’s attempt to
grapple with these issues.

If history teaches us anything, it is
that scientific progress is inevitable
and unrelenting—and it will certainly
overwhelm us if we are not prepared.
It is my belief and my hope that if we
begin to pose these questions, we will
be much better prepared to find rea-
sonable solutions to the complex prob-
lems that genetics certainly will bring
to our courts. R

Ming W. Chin is an associate justice
of the California Supreme Court. This
article is based on his convocation

lecture in October 2005 at the Califor-
nia Science and the Law Conference,
which was held at the Salk Institute for
Biological Studies in La Jolla. The full
text of the lecture is available at www
.courtinfo.ca.gov/reference/documents
/MingChinSpeech.pdf.
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Bridging the
Language Barrier

T

litigants with limited English proficiency

he vast disparity between the number of

By
Geoff L. Robinson

and the availability of qualified interpreters

is restricting access to justice for a growing

segment of California’s population. The problem

is beyond solution at the local level. Unless it’s
addressed as part of a comprehensive, statewide
plan, it will continue to threaten the integrity of

the judicial system and undermine the quality

of justice in our courts.
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These stark warnings appear in a report by the
California Commission on Access to Justice, a
statewide body with representatives from the
three branches of government; the State Bar;
and business, labor, and community groups. The
commission’s report, Language Barriers to Jus-
tice in California, documents the acute need for
language assistance in our courts.

Almost 7 million Californians have limited
English proficiency. Without significant lan-
guage assistance, they cannot comprehend
court forms and documents, communicate
with court staff and judges, or understand or

participate in court proceed-
ings. Those unable to pay for a
lawyer face the daunting task
of attempting to present their
cases without the ability to
communicate effectively with
the court.

The report also highlights
the unenviable position in
which courts find themselves.
The shortage of qualified in-
terpreters and the absence of
funding for language assistance make it impos-
sible to provide adequate interpreting in the vast
majority of civil proceedings. As a result, courts
often must rely on untrained interpreters—in
some cases, even children. This can lead to erro-
neous translation and threaten the court’s abil-
ity to ensure justice. Moreover, most forms and
pleadings provided by California courts—criti-
cal to many court proceedings—are provided
only in English.

How can this be the case? The surprising real-
ity is that there is no legal right to an interpreter
in most civil cases in California,' and no right to
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court documents in languages other than Eng-
lish. As the report illustrates, even if such rights
existed, the current numbers of qualified inter-
preters could not meet even a small fraction of
the need, and no funding is available for addi-
tional interpreters or translators of forms. The
problem is only getting worse: despite extensive
efforts by the courts to recruit and train inter-
preters, the number and availability of skilled
interpreters have actually declined over the past
decade. The largest single decrease has been in
Spanish-language interpreters.

Origins of a Growing Need

The current predicament is partly a function of
changing demographics. More than a quarter of
Californians are foreign-born, and almost 7 mil-
lion speak English less than “very well,” the min-
imum realistic threshold for full participation
in a judicial proceeding. Almost 5 percent, or
1.3 million, speak no English at all. California is
also the nation’s most linguistically diverse state,
with more than 220 languages spoken within its
borders.

These numbers are growing. Immigration to
California from abroad is increasing, particularly
among groups unlikely to speak English before
they arrive. Annually, more than 200,000 people
immigrate to California from other countries
(principally those in Latin America and Asia).
These trends are mirrored in sharp increases
in “interpreter day usage”—a calculation of the
number of days per year that interpreters of a
given language are used in courts. For some lan-
guages (such as several Asian languages), day
usage increased 35 to 135 percent over a recent
five-year period.?

Despite the marked rise in demand for their
services, the availability of qualified court in-
terpreters—those who are either certified or
registered®*—has declined precipitously in the
past several years. Between 1995 and 2002, the
total number of court interpreters in California
certified as passing a state exam that tests inter-
preting skills and and as meeting ongoing profes-
sional and educational requirements declined
by almost 37 percent (from 1,675 to 1,108). The
numbers of certified interpreters in California’s
key languages—Spanish, Cantonese, Vietnam-
ese, and Tagalog—also are falling. Between 1995
and 2000, the number of interpreters certified in
Spanish dropped by 36 percent; similar trends
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are seen in other key languages. Although, when
statistics were first recorded, the initial numbers
of certified interpreters may have been inflated
through the inclusion of some who no longer ac-
tively worked as courtinterpreters, the decreases
are still an alarming development.

The need for language assistance can be met
only by fully qualified, neutral interpreters; any-
thing short of that undermines the quality of jus-
tice in our courts. Courtinterpreting is a complex
and demanding occupation, requiring consider-
able training and skill. Mastery of English and of
the foreign language is only the starting point.
The interpreter must instantly comprehend what
he or she hears in one language, then accurately
and idiomatically render it in the other with no
change in meaning. Variations of dialect and jar-
gon, nuances of connotations, cultural factors,
and the use of specialized legal terminology all
render the task infinitely more challenging than
mere literal translation of words.

The use of unqualified interpreters not only
masks the problem but can cause genuine in-
justice when, through no fault of the court or
the interpreter, critical information is excluded
or distorted. Fraud is also a real possibility when
individuals with a potential stake in the outcome
are used to interpret. Unless a judge happens
to be fluent in the non-English language, he or
she has no way of knowing whether the proceed-
ings are being accurately and comprehensively
interpreted.

A court interpreter
translates for a
defendant during a
criminal proceeding.
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Consequences of a Shortage
of Interpreters
English proficiency is a prerequisite
for participation in the legal system at
virtually every stage. The commission’s
report illustrates the wide range of
matters in which inadequate language
assistance for non-English speakers
impairs the operation of this system.
The report also underscores the hu-
man consequences:

e Achild’sgrandparentsneed to enroll
her in school and obtain health care
for her but cannot do so without a
court order. They go to court several
times but are unable to explain what
they need. After numerous delays—
including hearings continued for
lack of an interpreter—they learn
they are pursuing the wrong order.
Because the child’s medical condi-
tion is worsening and the school
year is approaching, they decide to
give her up to foster care.

e A woman’s husband is physically
and mentally abusive. He locks her
in the house and prohibits her from
working or using the phone. At the
urging of her friend, she finally goes
to court to seek relief. During the
proceedings, because of her limited
English skill and lack of assertive-
ness, she is unable to convey her
plight. Instead, her husband speaks
for both of them, pretending to ob-
tain her consent on matters without
even discussing them with her.

¢ A motherwants to take her daughter
to China to meet the child’s gravely
ill grandmother, but cannot get her
a passport because the child’s name
is misspelled on her birth certificate.
The mother is unable to explain to
court clerks what she needs and is
referred to the family law division
for a custody order. After months of
delay, she learns she has obtained
the wrong order. She cannot wait
any longer, and goes to visit her
mother without her daughter. Her
mother dies soon after, never hav-
ing met her granddaughter.

The obstacles to access created by
the unavailability of qualified inter-
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preters also pose a fundamental threat
totheinstitutionalintegrity of the court.
The complexities involved in asserting
legal claims or defenses are magnified
exponentially for those not proficient
in English. Many simply forgo their
rights rather than attempt to overcome
this daunting challenge. For this bur-
geoning segment of the population,
the protection of the courts is not fully
available. Affirmative legal rights—
constitutional, statutory, contractual,
and common-law—go unenforced,
and discrimination and violations
of law in areas such as housing, em-
ployment and working conditions,
education, and consumer and lending
practices go unredressed. Exclusion of
a large sector of society from participa-
tion in an institution that shapes and
reflects our values threatens the moral
and normative authority of the courts.

The quality of judicial outcomes also
is threatened when one party lacks the
ability to fully understand and partici-
pate in the proceedings. Our adversar-
ial system presupposes that just results
follow from an equal contest of oppos-
ing interests before a neutral arbiter.
That goal is unattainable if one party is
unable to fully understand or commu-
nicate at any stage of the proceedings.
Allowing the process to proceed when
one party is incapable of full partici-
pation impairs the quality of both the
process and its results.

Judges, above all, recognize and ac-
knowledge these problems. A recent
report to the Legislature regarding a pi-
lot program to provide interpreters in
certain family law proceedings found
consensus among judges that inter-
preting of family and domestic vio-
lence proceedings was a “fundamental
factor contributing to the quality of jus-
tice in their courts.” As one judge put it:
“Having interpreters equates to having
a bailiff or a record of the proceedings;
itis just that basic. The service needs to
be provided.”

The Search for Solutions

Why does this problem persist? Cer-
tainly not because of lack of effort by
the courts, which bear the brunt of the

problem every day.® Nor is it due to lack
of popular support. Polls show that a
very high percentage of Californians
believe interpreters should be made
available to assist non-English speak-
ers in all court proceedings. More than
three-quarters believe interpreters
should be provided free of charge to
low-income non-English speakers.*

As the commission’s report stresses,
California cannot allow this situation to
continue unaddressed. The report rec-
ommends specific changes to remedy
the problem. Foremost among them is
adoption of a comprehensive language
access policy for courts—a policy that
articulates a right to equal access to
the courts without regard to language
proficiency.

This statement of policy must be ac-
companied by a multifaceted strategy
aimed at providing such access. The
strategy should include:

¢ Adequate funding to provide qualified
interpreting and translation services

¢ Availability of standard court docu-
ments in key languages

¢ Training and resources to assist court
staff, administrators, and judges in
identifying and addressing language
issues (including training in cultural
sensitivity)

The commission’s report also rec-
ommends a thorough reevaluation
of the current system of training and
certifying interpreters. While rigorous
standards for interpreter certification
and registration are commendable
and should be supported, the current
system is not providing adequate re-
sources. Existing certification exams
should be analyzed to determine
whether they pose unnecessary bar-
riers to passing. Different models of
training and interim registration and
certification should be evaluated and
considered. Finally, adequate funding
should be sought so that compensation
can be raised to a level that encourages
people to pursue careers in court inter-
preting. The goal must be to have the
highest quality of interpreting possible
in every situation.
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There are, unfortunately, no simple
or short-term fixes. Even significant
increases in funding coupled with
extensive outreach, training, and men-
toring for interpreters will not increase
the number of qualified interpreters
overnight. The problem demands a
sustained, broad-spectrum approach
based on a partnership of the Leg-
islature, the executive branch, and
the judiciary that includes statutory
changes, appropriation of funds, and
implementation of programs designed
to attract and train individuals with
the skills needed to become certified
interpreters.

Given the overwhelming popular
support for language assistance in our
courts, the political will should be
there. The courts should no longer be
required to face this problem alone.

Geoff L. Robinson is a partner at Bing-
ham McCutchen and a co-chair of the
California Commission on Access to
Justice.

Notes

1. California statutes provide parties with
the right to an interpreter only in a small
subset of civil actions or proceedings, in-
cluding those involving small claims, do-
mestic violence, parental rights, dissolution
of marriage or legal separations involving a
protective order, and court-related medical
examinations. (Code Civ. Proc., § 116.550;
Cal. Rules of Court, rule 985; Evid. Code,
§ 755; Gov. Code, § 68092(b).)

2. Judicial Council of California, 2000 Lan-
guage Need and Interpreter Use Study (Sep-
tember 20, 2000).

3. In California interpreters can take writ-
ten and oral exams to become certified for
court interpreting in any of 11 languages:
Arabic, Armenian, Cantonese, Japanese,
Korean, Mandarin, Portuguese, Russian,
Spanish, Tagalog, and Vietnamese. Inter-
preters of other languages, as well as inter-
preters who do not pass the oral certifica-
tion exam, can register to interpret in court
once they have passed a written exam. For
the 11 designated languages, certified in-
terpreters are given priority.

4. Judicial Council of California, Adminis-
trative Office of the Courts, Family Law In-
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Improving Language Access—
What’s Being Done

One of the most significant resources for non-English speakers is the translated pages
of the comprehensive California Courts Online Self-Help Center at www.sucorte.ca.gov.
All Judicial Council forms and instructions related to domestic violence are available
in Spanish, Korean, Chinese, and Vietnamese. Six instructional sheets for juvenile
cases are available in Spanish, Hmong, Vietnamese, Chinese, Russian, and Korean.
Many commonly used forms in family law and small claims have been translated into
Spanish. The translated Judicial Council forms, as well as instructional materials and
brochures developed by local courts in a variety of languages, are available on the Cali-
fornia Courts Web site at www.courtinfo.ca.gov/programs/equalaccess/trans.htm.

In addition, the site has videos in both Spanish and English on these topics:
¢ Domestic violence restraining orders for petitioners and respondents
* Going to family law court
¢ Preparing for custody mediation
» Preparing for a landlord/tenant hearing

Many court-based self-help programs have bilingual staff to assist litigants. The Su-
perior Courts of Ventura, San Francisco, and Fresno Counties have programs designed
specifically to assist non-English speakers.

A subcommittee of the state’s Court Interpreters Advisory Panel has identified strate-
gies for addressing the Judicial Council’s charge to improve public trust and confidence
by expanding services to limited-English-speaking court users. The strategies are:

¢ Review and develop certification test standards and procedures; address barriers
that prevent interpreters from becoming certified and registered

* Establish a permanent interpreter recruitment campaign

¢ Recommend a policy on prioritizing court interpreter services for additional case
types

* Expand on existing collaborations with educational institutions by identifying avail-
able opportunities and options

e Study the feasibility of telephonic interpreting through the modernization of audio
equipment and the use of videoconferencing equipment

Jormation Centers: An Evaluation of Three
Pilot Programs (Report to the Legislature)
(March 2003), p. 2.

5. The court system, through the Judicial
Council and Administrative Office of the
Courts, has pursued numerous initiatives
to develop and recruit qualified interpret-
ers. These initiatives have included pi-
lot programs, workshops, outreach and
training, active recruitment efforts, col-
laboration with colleges and universities,
statewide organizational assistance for
interpreter coordinators, and sustained ef-
forts to increase funding for interpreter day
pay. However, there is only so much that

the court system can do in an era of shrink-
ing budgets and other pressing needs, such
as the shortage of judges and the poor (and
even unsafe) condition of many court fa-
cilities.

6. The estimate is 85 percent. Judicial Coun-
cil of California, Advisory Committee on
Racial and Ethnic Bias in the Courts, Fair-
ness in the California State Courts: A Survey
of the Public, Attorneys, and Court Personnel
(1994), pp. 4-79.
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The Making of an
Appellate Justice

Milestones Along the Route
From L.A.’s Barrio to the By
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Court of Appeal

n 1954 a six-
I year-old boy
played in the
shade under
the Hollywood
Freeway overpass,
in the area of
Temple and Figueroa Streets.
His home, just a block away,
sheltered his family.

The boy’s father was born to a Mexican im-
migrant in El Paso. While stationed in Italy dur-
ing World War II, he met the woman who would
become his war bride and then the mother of the
little boy.

The boy’s parents often took him on a familiar
walk to the neighborhood store on the corner of
Figueroa and Temple Streets. The intersection
was a stone’s throw from Angels Flight and the

Manuel A.
Ramirez

Grand Central Market, where his family shopped

for groceries. He anticipated the wonderful sights
and smells of the small store, including the large
dill pickles in a jar and the odd-looking pigs’ feet
ondisplay. In arare contemplative moment, while
savoring a pickle wrapped in waxed paper, he
looked south toward pre-redevelopment Bunker
Hill Heights, where his paternal grandmother
lived in a Victorian house.

That little Angeleno from downtown Los An-
geles, son of an immigrant mother who married
the son of an immigrant, grew up to become the
Honorable Manuel A. Ramirez, the first and only
Hispanic presiding justice of a California Court of
Appeal.

I and many leaders of this country have not ar-
rived at the places of privilege we currently oc-
cupy because of our families’ positions, wealth,
or education. I would imagine that many promi-
nent Americans would not be where they are
today without the help of people they encoun-
tered when they were starting out in life. I know
I would not be the presiding justice of a Court of
Appeal today were it not for five special people
who came into my life at just the right times.
These five people were typical Americans, but
not in the sense of being ordinary. The manner
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in which they exemplified the best in the Ameri-
can character made them truly great Americans.
I tell you my story not because it is unique, but
because it is such a common and typical Ameri-
can story. My story shows what often happens in
America, because this is such a great and gen-
erous country with such a great and generous
people, like these five friends who helped me.

My story is one of contrasts. My family lacked
material wealth but abounded in the spiritual
wealth of values, character, and encourage-
ment. My family never submitted to poverty,
and I was the beneficiary, in abundance, of my
mother’s and father’s character-shaping values
and encouragement. I absorbed the same kind
of wealth from a wide range of people outside
my family, including friends and neighbors who
mentored and supported me. This love and sup-
port far exceeded in value any advantages that
money could provide. I count myselfrich in fam-
ily, friends, and country, and I do not envy those
rich in money.

I was born on January 11, 1948, and lived in
Los Angeles until 1955, when, as a result of the
Bunker Hill Redevelopment Project, my family
relocated to the San Gabriel Valley, in the area
known then as South San Gabriel and now as
the City of Rosemead. There were 11 in my fam-
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ily: me, my 4 sisters and 3 brothers, a mother, a
father, and a grandmother—abuelita in Span-
ish. We lived in a three-bedroom, one-bathroom
house.

During the 1958-1960 recession my father
lost his job, and I can’t begin to describe how
economically difficult that time was for my fam-
ily. My father, like many, was a hard-working and
productive man, and he derived a great sense of
pride, self-esteem, and self-worth from his work.
Now, however, he was left without a job, and he
questioned his worth because of that. He was a
husband and father who desperately wanted to
work and to support his family.

It was at this time, when I was about 10 or 11
years old, that I began working to help my family,
because I was the oldest son in a very traditional
Mexican-American family. Often I would wake
at 5 in the morning and leave the house with
my mother to help her clean a dental office, a

Angels Flight
provided a means for
pedestrians to avoid
a steep climb in

the Bunker Hill area
of downtown Los
Angeles.
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pawn shop, and other business offices
on Garvey Avenue. While my mother
was cleaning, I would sweep the store-
fronts; each owner would pay $4 or $5
a month for that service. My mother,
on the other hand, earned about $35 a
month for each office she cleaned. My
father, of course, worked whatever odd
jobs he could find.

The first of the five people I want
to tell you about is Ms. Florence Gott-
schalk. Imet her in a common way: she
was my first-grade teacher. Up until
that time my family had spoken Span-
ish, Italian, and some English at home.
The Spanish came from my abuelita,
who spoke nothing else, and from my
father; the Italian, of course, came
from my mother. During the war she
lived in Naples, which was liberated af-
ter the U.S. Army (including my father)
invaded Italy from North Africa. Mom
and Dad were married right there in
Naples, and my father arranged for
my mom to go to California and live
with his mother while he finished his
military duty. I was proficient in Span-
ish, less so in Italian, and very poor in
English.

Ms. Gottschalk noticed my lack of
English skills and asked my father to
meet with her. She told him that, if he
wanted his children to succeed in this
country, “they must learn English”
From that point forward, my father
decided, our household would speak
English only. While, sadly, I lost the
ability to speak Spanish and Italian
over time, this emphasis on English
achieved the intended result—it made
me a good English speaker, which be-
came the foundation for my educa-
tional and professional success.

Imet the second of my five people in
an unexpected way. One of the things I
used to do to make a little money when
I'was 10 or 11 was to collect glass soda
pop bottles for the local businesses.
Those of us old enough to remember
know how that worked: bring a 7-Up,
Pepsi-Cola, or Nehi bottle back to
the store and get 1 or 2 cents’ credit.
I would load the pop bottles into a
red wagon—which I also used for my
Sunday delivery of the Los Angeles

Times—and take them to Joe’s Liquor
on the corner of Garvey and Delta Av-
enues, a store owned by Joe and Bev-
erly Schwartz. Joe or Beverly would
count the bottles and pay me accord-
ingly. One day I brought Joe an unusu-
ally large load of bottles. He called me
over—“Hey, kid” (he always referred to
me as “kid”)—and proceeded to tell me
how he had to sort the bottles by brand
and how it took him more time than
he had.

He asked me how much money per
hour I made collecting the bottles. I
didn’t really know, but Joe said he bet
I'made alot less than 50 or 75 cents an
hour, which is what he would be will-
ing to pay me to work a few hours a day
sorting bottles and doing other odd
jobs around the store. I was thrilled!

That began a wonderful relation-
ship, which included the frequent
benefit of Beverly Schwartz’s delicious
fruitcake and wonderful coffee—in my
opinion, better than the local bakery’s
(or Starbucks, for that matter).

The Schwartzes gave me more than
a job and a second home. Joe gave me
alesson in how to think about life: Why
waste your time looking for bottles you
may or may not find when you could
earn more money working at a steady
job with an hourly wage? What a great
lesson for a 12-year-old to learn! And
that was not the only way he taught
me that lesson. He told me about his
brother, a mechanical engineer who
had graduated from the University of
Michigan, and the need to get a higher
education. “Now my brother, he’s the
smart one,” Joe would say. “Oh, yeah,
I may be a businessman and own my
own business, but I work from 6 in
the morning until 11 o’clock at night!
My brother, on the other hand, got an
education, doesn’t work half the hours
I work, and earns better money doing
it” I took that lesson to heart; it was my
first exposure to the value of getting a
college education.

Later on, when I was working five
or six hours a day for him at a $1.25 an
hour, Joe said it was time I moved on.
He told me I needed to get myself a
union job at the local market, Beach’s,
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down the street on Garvey Avenue.
“You can earn $1.45 an hour as a box
boy and have a chance to better your-
self” He gave that advice even though
I know I helped him a lot in running
the store, and he would be losing that
help if I left. Both the liquor store and
the market are still in operation; the
liquor store is now called Roy’s.

On Joe Schwartz’s advice, I did go
to Beach’s and ended up working vari-
ous shifts at night and on weekends. I
worked throughout high school, even
though I also played sports. After
school and two or three hours of prac-
tice, I would work until late at night
and then go home for a couple hours of
homework and some sleep. Needless
to say, even though I applied myself,
my grades were not exemplary. When
it came time to apply to four-year col-
leges, I found my academic record was
not good enough. So I enrolled at East
Los Angeles Junior College as a full-
time student, taking classes at night
while still working almost full-time
shifts at the grocery store. As I recall,
I was the first ELAJC night student to
graduate in three semesters.

Imarried my high school sweetheart
in 1969 and continued my education.
Working in the grocery business put
me through college and law school and
supported my budding family until I
got my first job as a lawyer.

At Beach’s Market I met the third
person who profoundly affected my
life: Roger Gunson. He stocked shelves
on the 1-to-10 p.m. shift Thursday
through Sunday, and I usually worked
the 7 a.m.-to-3 p.m. shift. He was at-
tending UCLA Law School, which did
notmean much to me at the time. What
did mean a lot to me was the difficulty
I was having with my introductory
chemistry class. By the end of the first
two weeks of the class, I knew I was in
trouble and confronted the prospect of
falling further behind every week and
potentially failing the class. I was often
taking 18 units and working 32 hours
per week; it was hard to keep up on
the classes I was good at, never mind
chemistry!
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I mentioned the problem I was
having with that class to Roger, who
had graduated from Claremont Men’s
College, as it was known then. As I
talked with him about my difficul-
ties, he asked if I would be willing to
spend some time with him so that he
could tutor me. Despite his demanding
schedule of work and law school, he
sacrificed precious time with his wife,
Maureen, and his own young family to
hold a series of tutorial sessions with
me on Sunday evenings at his mother’s
home in nearby El Monte.

Within a few weeks I had gained
the knowledge I had been missing and
didn’t need tutoring any more, but
Roger still checked with me now and
then to see how I was doing. Roger
went on to graduate from UCLA Law
School and become a Los Angeles
County deputy district attorney. I went
on to complete my chemistry course
with averyrespectable B+ grade. Roger
recently retired after 35 years in the
district attorney’s office.

I met my fourth person in an odd
way, and he led me to my fifth. Hav-
ing lost time because of my mediocre
performance in high school, I was de-
termined to leap forward as quickly as
possible. However, there was a limit to
the number of units that ELAJC would
allow me to take at one time. In order
to take more units so I could gradu-
ate in three (instead of the usual four)
semesters, I registered for classes under
two names: Manuel A. Ramirez and M.
Angelo Ramirez. When I petitioned for
graduation, the administration was not
happy with my stratagem and referred
me to Bernard Butcher, Dean of Dis-
cipline. After scolding me severely for
my circumvention of the rules, Dean
Butcher rose up from his chair and
came around the desk toward me. He
was a huge man, and I thought for a
moment that he was so upset with me
he might do me bodily harm. Instead,
he smiled and gave me the warmest
congratulations I had ever received.
Needless to say, I was pleased—and
relieved!

He then did something that set me
on the path to my fifth inspirational

person. He called his friend, the Hon-
orable John Arguelles, then a superior
court judge in Pomona, and told him
that he had someone in his office the
judge ought to meet. I did meet with
Judge Arguelles, and he told me to con-
tact him after I had completed college
to talk about law as a possible career.

Two years later I finished my un-
dergraduate education at Whittier
College, and I called Judge Arguelles.
He invited me to lunch at the Pomona
Courthouse, where he introduced me
to several colleagues. These included
Judges Carlos Teran and Charles A.
Vogel, recently appointed to the supe-
rior court. Inspired by that meeting, I
decided to go to law school, and Judge
Arguelles and his colleagues all wrote
letters of recommendation, which I'm
sure played a significant role in my be-
ing accepted at Loyola Law School.

When I graduated and started with
the Orange County district attorney,
Judge Arguelles became my mentor,
advising me on my various assign-
ments. Although I do not know for sure
that he was the reason for my appoint-
ment to the municipal court bench by
Governor George Deukmejian in 1983,
itwouldn’t surprise me; I know the two
were, and still are, close.

Sothese five people—an elementary
school teacher, a liquor store owner, a
coworker, a junior college dean, and a
superior court judge (later a Supreme
Court justice)—each brought some-
thing special into my life to make me
who I am today. They exemplify the
American people’s generosity, which
is the reason that I, a humble son of
humble citizens born in humble sur-
roundings, could join a gathering of
distinguished California jurists for the
Court of Appeal centennial celebration
that was held last April in a grand hotel
within walking distance of the neigh-
borhood of my youth. As I have the
privilege of reciting, I am forever grate-
ful to them. ‘R

Manuel A. Ramirez is the presiding
Justice of the Court of Appeal, Fourth
Appellate District, Division Two, in
Riverside.
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What Do They Expect?

New Findings Confirm the Precepts
of Procedural Fairness

What do people want from the
courts? One way to answer

this question is to explore the factors

that shape the public’s satisfaction and

dissatisfaction with the court system.
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This exploration could involve collecting peo-
ple’s general views on the ways courts handle
problems or their reactions to their personal
experiences with the courts. In either case, the
question is: What leads people to feel confi-
dence in the courts and to be satisfied with the
way the courts handle the problems that come
before them?

Research conducted in California and
throughout the United States provides a clear
and consistent answer to this question. People
react, more than anything else, to whether or not
they believe the courts are using just procedures
in dealing with the conflicts that come before
them. In other words, people are very sensi-
tive to how public officials exercise their legal
authority.

The most direct evidence of this sensitiv-
ity to procedural justice comes from interviews
with people who have been personally involved
with the courts.! People go to court to deal with
a wide variety of disputes and problems. And

By
Tom R. Tyler

they can be in court because they have come for
help or because they need to respond to a com-
plaint against them by someone else. Irrespec-
tive of why they are in court, people’s reactions
are most strongly shaped by whether they think
they have received a fair “day in court,” in the
sense that their concerns have been addressed
through a just process.

The idea that people might be more interested
in how their cases are handled than in whether
or not they win often strikes people as counter-
intuitive and wrong-headed. Yet it is the con-
sistent finding of numerous studies conducted
over the last several decades, including a recent
study of the California state courts.? These stud-
ies show that people use ethical criteria to evalu-
ate their experiences, and that they particularly
focus on their views about appropriate ways for
authorities to act when deciding how to resolve
legal problems.

What makes a process fair in the eyes of the
members of the public? Four factors dominate
evaluations of procedural justice.

1. Voice. People want to have an oppor-
tunity to state their case to legal authori-
ties. They are interested in having a forum
in which they can tell their story; that is,
they want to have a voice.

2. Authorities’ neutrality. People react
to evidence that the authorities with whom
they are dealing are neutral—that is, make
decisions based on consistently applied

CALIFORNIA COURTS REVIEW



legal principles and the facts of the case,

not personal opinions and biases. Trans-

parency or openness about how decisions
are being made facilitates the belief that
decision-making procedures are neutral.

3. Respectful treatment. People are
sensitive to whether they are treated with
dignity and politeness and whether their
rights as citizens are respected.

4. Trust in authorities. People focus
on clues about the intentions and charac-
ter of the legal authorities with whom they
are dealing. People react favorably to the
judgment that the authorities are benevo-
lent and caring and are sincerely trying to
do what is best for individuals. Authorities
communicate this type of concern when
they listen to people’s accounts and ex-
plain or justify their actions in ways that
show an awareness of and concern about
people’s needs and issues.

When people are dealing with a partic-
ular legal authority, they focus on whether
that person seems trustworthy and caring.
They try to discern whether that person
is concerned about their situation and is
sincerely trying to do “what is right” in the
situation. Trust, in other words, is a key is-
sue in personal experiences with judges
and other court personnel.

If people are not personally involved in a
court case but are rating their trust and confi-
dence in the courts generally, they focus more
on issues of neutrality—that is, whether they
believe judges are honest, make their decisions
based on the facts, and consistently apply the
principles of law to everyone. In either situation,
however, it is process-based evaluations that are
central to people’s reactions to the courts.

Of course, this concern about the fairness of
procedures does not mean that people do not
care about the outcomes of their cases. They
do. In particular, people care whether their out-
comes are fair. However, studies consistently
find that procedural judgments are more central
to people’s willingness to accept the outcomes
of court cases than are outcome judgments. And
this is true of both cases handled through for-
mal trials and cases handled through less formal
processes such as mediation.

What is striking about procedural justice
judgments is that they shape the reactions of
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those who are on the losing side. If a party who
receives an unfavorable outcome feels that the
outcome was arrived at in a fair way, he or she
is more likely to accept it. And long-term studies
show that people continue to adhere to fairly ar-
rived at decisions over time, suggesting that their
acceptance of those decisions is genuine and not
simply the result of fear or coercion. People who
believe they have experienced procedural justice
in court rate the court system and court person-
nel more favorably than people who don’t have
that belief.

These same procedural justice judgments
are a key factor in the public’s evaluations of
the courts as institutions. The findings of the
recent California study of the courts are typical
of studies of trust and confidence in the courts,
including a national survey of public trust and
confidence in state courts, reported on in 2001.°
The national study also showed that the public’s
evaluations of state courts are based on evalua-
tions of the fairness of court procedures.

In particular, people were sensitive to the is-
sues of whether the courts protected their rights
and whether judges seemed honest. While those
interviews also explored whether the courts
treated the members of different groups equally
and other structural issues, the procedural jus-
tice judgments were the most important factor
shaping trust and confidence in the courts.

The results of both studies of personal expe-
riences with the courts and studies involving
general evaluations of the courts are strikingly
consistent, irrespective of the ethnicity or race of
the people involved or of their economic or so-
cial status. Procedural justice concerns are cen-
tral to people’s reactions to the court, no matter
who the people are. Since ethnicity and eco-
nomic status often shape people’s views about
what constitutes a fair outcome, it is especially
striking that there is a general willingness to de-
fer to fair procedures.

There is also general agreement about what
constitutes a fair procedure. The four elements
already outlined—voice, authorities’ neutrality,
respectful treatment, and trust in authorities—
generally shape reactions to the courts. Not only
using just procedures but explaining them is
therefore an ideal way to bridge differences in
backgrounds among those who are disputing in
court.
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These findings have implications
for the administration of the courts.
In particular, they suggest the value of
building public trust and confidence
by designing court procedures so that
court users have positive experiences.
Based on the 2005 California survey,
efforts in this state should be concen-
trated on traffic, family, and juvenile
courts, where dissatisfaction is currently
high. And they should be directed at all
members of the community who deal
with the legal system, since the survey
indicates that jury duty and serving as
a witness also educate people about
the legal system.

What type of redesign is needed—
aimed at which types of court custom-
ers? The specifics will vary depending
on the particular context, but here are
some ideas.

How to Behave Toward
Self-Represented Litigants,
Jurors, and Witnesses

¢ Understanding how things work is
strongly associated with satisfac-
tion. Explain in practical terms how
the court works, what they should
do, and what is going to happen.
Ideally, have someone available to
answer questions and explain court
procedures.

e It would also help to distribute a
brochure explaining what people
need to do, where they need to go,
and when.

e Give people a letter that tells them
what their rights are and provides a
contact person (with phone number
and e-mail address) to whom they
can complain if they have problems
or concerns. The letter should come
from the highest authority in a par-
ticular court. Remember that people
react to whether they feel treated
with politeness, dignity, and respect.
This message needs to be made
central to education efforts directed
at court personnel. People want to
have a mechanism through which
to complain, even though few will
actually use it.
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¢ Acknowledge people’s rights and sta-
tus as citizens. People value knowing
their rights and having them ac-
knowledged by the court.

How to Behave Toward Parties

e Give parties an opportunity to ex-
plain the concerns that brought
them to court. Studies suggest that
people are much more willing to ac-
cept third-party decisions resolving
their disputes if they feel they have
had a chance to tell their stories.

¢ When presenting a decision, explain
it by reference to rules and legal
principles, demonstrating that the
decision is not based on personal
prejudice or bias. People are more
accepting of a decision if they can
understand the principle of law or
justice behind it. It is important to
show the losing party that the deci-
sion was made by applying rules and
considering facts.

¢ Communicate evidence that people’s
concerns were listened to and taken
seriously. If possible, acknowledge
valid issues that were raised. People
focus primarily upon whether the
person in authority considers the
needs and perspectives they have
expressed, especially when the de-
cision goes against them. Making a
decision understandable and mak-
ing clear that, in the process of de-
ciding, the person’s side of the story
was heard—even if it was not ac-
cepted—communicates respect for
the person.

How to Behave Toward the
General Public

Peoplerespond tostatements aboutthe
courts issued by court leaders, as long
as they think those leaders are sincere
and honest. The messages should:

e Acknowledge people’s rights to use
the courts. Knowing that there are
places to go if you have problems is
an important part of living in a de-
mocracy. Leaders of the courts need
to find ways to send this message to
the public.

e Emphasize the role of the courts in
interpreting and applying the law.
Basing decisions on the neutral ap-
plication of principles to the facts of
particular cases is central to the le-
gitimacy of the courts.

e Orient public messages toward the
role of the courts in helping people
deal with their problems. The courts
are a place people can go to for jus-
tice. Judges care about the concerns
of citizens and listen to their griev-
ances in court. They then apply the
law in an effort to solve the problems
they face.

Whateveryou do, remember the four
key procedural justice points: people
want an opportunity to tell their stories
to an authority who listens; they value
being treated with respect; they are
more likely to accept decisions when
the authority’s neutrality and the role
of facts are emphasized; and they focus
on clues that they can trust the charac-
ter and sincerity of those in authority.

R

Tom R. Tyler, Ph.D., is a professor of psy-
chology and law at New York Univer-
sity. His research and published works
Jfocus on the psychology of procedural
Justice.
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COMMENTARY
JUSTICE PORTRAYED

Why Not Ethical Standards
for Legal Commentators?

By
Laurie Levenson

hey’re everywhere. Sometimes com-

pared to locusts, legal commentators
are now regulars in the media coverage
of high-profile court cases. They furnish
daily summaries of proceedings and of-
fer opinions on the handling and prog-
ress of the case. Often, the public’s only
understanding of a case comes from le-
gal commentators.

Despite this influential role, there are
noethical standards thatgovern the con-
duct of legal commentators. Any people
claiming to have a legal degree—re-
gardless of whether they are employed,
unemployed, or disbarred—may be
snapped up by the television and radio
stations to provide minute-by-minute
coverage of a high-profile case.

Ten years ago, my colleague Profes-
sor Erwin Chemerinsky and I served as
legal commentators for the O. J. Simpson
murder trial. It was apparent to us at the
time, and has become more so since,
that some set of standards was needed.
Our goal is to make commentators more
responsible and therefore more cred-
ible. We have seen horrifying abuses by
legal commentators that ranged from
daily “scoring” of the legal proceedings
to predictions of the verdict by commen-
tators who had never spent a day in the
courtroom. Such abuses have undercut
the public’s confidence in both the news
media and the legal profession.

Professor Chemerinsky and I crafted
a proposed voluntary code of ethics,
focusing on a few core principles:

1. The role of legal commen-
tators must be to educate, not
entertain, the public.
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2. To be effective, commenta-
torsmusthaveafirmunderstand-
ing of the case and its applicable
laws.

3. Commentatorsmustbehon-
est and respect both sides’ right to
a fair trial.

From these basic tenets we devel-
oped several rules to help guide the
conduct of legal commentators. In do-
ing so, we were mindful that most legal
commentators are still members of the
bar and therefore are bound by their
ethical duties as lawyers. Thus, any
proposed ethical rule should comple-
ment, not contradict, the ethical stan-
dards that ordinarily govern lawyers.

We were also aware that there could
be a great deal of resistance to our
proposal from some members of the
media. Generally, the media don't like
being told what to do. Already smart-
ing from the modifications to rule 980
of the California Rules of Court and
judges’ increased use of gag and seal-
ing orders, media organizations are
extremely reluctant to embrace more
rules that might infringe on their First
Amendment rights of free speech and
free press. Therefore, we knew from
the start that any proposed set of rules
must be voluntary.

Moreover, it was clear that a request
for commentators and media outlets
to adopt ethical rules must appeal
to the media’s self-interest. Thus, we
consulted ethical rules adopted by
individual media outlets and endeav-
ored to demonstrate how an ethical
commentator is a better commentator.

.

Reporters listen to a courtroom legal analyst during a break in the
Michael Jackson molestation trial at the Santa Maria courthouse,

in April 2005.

(See, e.g., American Society of News-
paper Editors, Statement of Principles
(1975).)

Finally, we kept in mind that while
lawyers enjoy a First Amendment
right to speech, the Supreme Court
has already held that the right may be
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outweighed when there is a “substan-
tial likelihood of material prejudice” to
legal proceedings. (See Gentile v. State
Bar of Nevada (1991) 501 U.S. 1030.)
While itis an open question whether the
same restrictions apply when a lawyer
is not serving in the role of counsel but
rather as a representative of the media,
Gentile and rule 5-120 of the Rules of
Professional Conduct of the State Bar
of California furnish some precedent
for our suggestion that lawyers volun-
tarily adoptrules that willimprove their
performance in the role of legal com-
mentators. Frankly, most of the rules
are based on good common sense. Yet
lawyers, like others, often must be re-
minded of what common sense and
professional responsibility dictate.

Moreover, there are many ethi-
cal commentators who could use the
support of an ethical code when they
decline to use tactics that the me-
dia believe will drive up their ratings
in covering a case. A code of ethics
gives these individuals the moral high
ground and support for saying no to
the type of coverage they really are
not comfortable providing in the first
place.

In the end, we came up with four
basic ethical duties for legal commen-
tators: They are: (1) a duty of compe-
tence, (2) a duty to avoid and disclose
conflicts, (3) a duty not to reveal confi-
dences, and (4) a duty to serve the public.

The duty of competence is mod-
eled on the rules of professional con-
duct that already require lawyers
representing clients to possess the
“legal knowledge, skill, thoroughness
and preparation reasonably necessary
for representation.” (ABA Model Rules
Prof. Conduct, rule 1.1.) The same
rule should apply to legal commen-
tators. A lawyer who has never been
to a proceeding, watched it on televi-
sion, or read its transcripts should not
comment on it. Likewise, commenta-
tors should not comment on judges’
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rulings if they have never read them.
Frequently we encountered legal com-
mentators who had only read wire sto-
ries regarding a court proceeding or
ruling and then pontificated as to the
wisdom of the court’s or lawyers’ ac-
tions. A competent legal commentator
should have as much firsthand knowl-
edge of court matters as possible.
Additionally, acompetent commen-
tator should have the necessary legal
experience and knowledge of the ap-
plicable laws to render an opinion. We
have all seen commentators from other
jurisdictions render opinions based on

laws that do not apply in California.
When they get it wrong, they simply at-
tribute it to the oddball legal system in
California. This characterization is un-
fair and a cover for their own incompe-
tence. Commentators unfamiliar with
California law and procedure should
not present legal analysis of proceed-
ings in this state.

The question often arises whether
nerdy law professors who do not work
as litigators should provide legal com-
mentary. Some professors have served
as trial and appellate lawyers for years
and therefore have the necessary
competence. However, a transactional
lawyer or academician who has never
seen the inside of a courtroom prob-
ably should decline to provide trial
commentary.

There also should be a duty for com-
mentators to avoid conflicts or, at the

WINTER 2006

COMMENTARY

very least, to disclose them. Many dif-
ferent types of conflicts may arise for
legal commentators in a case. In my
own case, I was put in the awkward po-
sition of commenting on a legal argu-
ment by my husband in his role as one
of the media’s counsel in the Simpson
case. The public has a right to know a
commentator’s potential biases for or
against the parties. If the commentator
has a stake in the outcome of a case,
that should be revealed. If a commen-
tator is hoping that the court’s ruling
on a legal issue will help the commen-
tator’s next client, that conflict should

There are many ethical commentators who could use the support of an
ethical code when they decline to use tactics that the media believe will
drive up their ratings in covering a case.A code of ethics gives these
individuals the moral high ground and support for saying no to the type of

coverage they really are not comfortable providing in the first place.

be revealed. If a commentator is affili-
ated with an organization affected by
a case, that conflict must be revealed.
And, of course, if a commentator has
a personal relationship with any of the
parties, the counsel, or even the court,
that relationship should be revealed.

A commentator’s duty of confiden-
tiality may complicate his or her ability
to avoid conflicts of interest. Because
commentators are lawyers, they still
maintain a duty of confidentiality to
their clients even when the lawyers are
acting in the role of legal commenta-
tors. Thus, it is quite alarming when a
lawyer who has represented a client in
a criminal case is then asked to serve as
the legal commentator for a civil case
against the same client. Not only is
there the question whether the lawyer’s
duty of loyalty to the former client will
skew the lawyer’s analysis, but the law-

yer may be put in the untenable posi-
tion of having to reveal attorney-client
confidences. For example, imagine a
lawyer who represented a defendant
in a criminal case and is now provid-
ing legal commentary on the civil case
against that client. How can that lawyer
address the credibility of that client’s
case or testimony without opening the
door to attorney-client discussions?

Finally, commentators should not
put their own interests ahead of those
of the public or the justice system. Al-
though most commentators provide
commentary as a public service, the
monetary benefits of serving as a com-
mentator can be great. In a high-profile
case, a commentator can make well
over $100,000 providing legal com-
mentary. There is a natural inclination
for those commentators to “serve their
masters” and sensationalize their com-
mentary in a way that helps the ratings.
The commentator’s allegiance should
be to the public and to providing an
honest and fair assessment of the pro-
ceedings. Thus, we proposed a rule
similar to the ethical provision apply-
ing to lawyers. “Commentators may be
paid a reasonable fee for their work.”
(See ABA Model Rules Prof. Conduct,
rule 1.5.)

Judges have a tendency to attack le-
gal commentators. Indeed, judges are
understandably reluctant to endure
the type of scrutiny they must confront
in a high-profile case. Yet if judges felt
that commentators were being fair and
competent in their assessments, the
current strain between the bench and
the media might be relaxed. For that
reason and many more, a voluntary
code of ethics for legal commentators
is long overdue. (R

Laurie Levenson is a professor of law,
William M. Rains Fellow, and the direc-
tor of the Center for Ethical Advocacy at
Loyola Law School in Los Angeles.

27



COMMENTARY
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Moving Ahead on
Updating Article VI

State Senator Dunn delivered these remarks on December 2, 2005,
as the Judicial Council prepared to vote on sponsoring an amendment
to article VI of the state Constitution.

By
Joseph Dunn

Let me start first with a thank-you to
everybody that has been involved
in this process, which I know has been
several years long. We started with the
big, giant meeting here in San Francisco
back in February; all the meetings sub-
sequent, both at the council level as
well as in the various courts; and so
forth. And thanks to those who do not
necessarily sit on the bench but cer-
tainly are involved in the judicial proc-
ess, many of whom are represented at
this table. Thanks to everyone for that
process. It has been amazing to be part
of that process.

I know there is not complete una-
nimity on all of these issues within the
bench itself, nor should we expect it.
This is very difficult; this is a very dif-
ficult area in many respects. And if it
was unanimous from the very begin-
ning, I would think we must have over-
looked something in the process. So I
am aware of that and I appreciate the
fact that the council, under the direc-
tion of the Chief, have encouraged all
of the various viewpoints, whether it’s
a majority or minority viewpoint on
any aspect of this proposal. But if this
council adopts it, I would ask that the
bench speak with one voice from this
point forward. The views have been
shared and debated, and there will be
a vote, and if it passes, we need the
bench to speak with one single voice
from this point forward.

28

I would like to remind everybody
very quickly that we get immersed in
the detail of any proposal such as this,
and we oftentimes lose sight of the pro-
verbial forest for the trees. And I want
to remind everybody what I think I
started with in the February meeting,
and I think I referred to it, and still do,
as: What you've been engaged in is
Founding Father stuff. It was from the
beginning and it still is, and I think we

The work has just begun. As difficult as it has been to bring
us here, the rest of this journey just gets more difficult and

the journey is not over.

alllose sight of it as we look to see if the
commas are placed correctly and the
words are right. Take a step back. You
are dealing with some very, very seri-
ous stuff.

I spoke to the defense counsel con-
vention at 9 o’clock this morning, here
in San Francisco, and I spoke about
this issue—no surprise. And I said, like
mostofusin thelegal field, thelasttime
we dealt with the separation-of-powers
issue was in constitutional law and first
year of law school, and our response to
it was to pray to God that it wasn’t on
the final exam. But here we are. We're
right in the midst of a separation-of-
powers issue with an extraordinarily
unique opportunity for the Judicial
Council right now to rewrite article VI

and redefine the relationship between
the branches of government here in
California.

Welookbackin history, and at many
times we go, “Wow, that was a unique
point in time in history. Boy, it’s too
bad none of those occur anymore.”
This is one of those times. We're not
going to remember it; we're not going
to see it that way, because we've been
part of it. But I will assure you at some

point in the future, 10, 15, 20 years, 75
years from now, there’s going to be rea-
son to look back at what occurred here,
and it’s going to have huge historical
significance, and I'm hoping that no
one here at the council level ignores
that fact. That’s the seriousness of what
we're up to in this process.

But I also want to say that the work
has just begun. As difficult as it has
been to bring us here, the rest of this
journey just gets more difficult and
the journey is not over. Some may say,
“Well, it’'s over as far as us here sit-
ting in this room.” Oh, no, it’s not; not
at all. Everything that’s occurred up
to now, as difficult as it has seemed,
is the easy stuff. Now we have to deal
with the Legislature and the executive
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branch on these issues, and I won'’t go
into why that’s difficult—we’ve talked
about that in the past. And I think the
Recorder quoted me today as: “Those
other political entities are not going
to give up any of their power willingly.
That'’s the nature of the beast.”

And whether we succeed in our dis-
cussions—and I hope and pray that it is
successful with the legislative and ex-
ecutive branches—or we also prepare
for the other alternative of taking this
directly to the ballot by signature gath-
ering, either route, L hope it’s the legisla-
tive route. I am very prepared to go the
other route. The next phase is where not
only does everyone here need to ensure
that they will speak with one voice, ev-
ery ounce of energy you've dedicated
to this process now has to be redoubled
in the next phase. I think we’re all in-
famous in our busy professional lives
as saying, ‘I get it, I understand. Time
for us to step up to the plate” And then

we return to our offices and get sucked
back into the day-to-day issues, and
we're there in spirit but not there much
beyond that. We won'’t succeed in this
effort if that’s the overriding approach
for all of us here.

This is one of those times, as serious
and as big time as this is, for all of us to
now say, “[I] reprioritize my professional
life a little bit to be able to dedicate even
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more time to this issue because of its sig-
nificance long term. Yes to the judicial
branch of government; yes to a sitting
judge” But fundamentally—and do not
forget, please—it is about the survival of
the democracy that we live in; it truly is.
We can ignore that. You may say, “Well,
Joe, you're back in your high school civ-
ics class” But that is, in fact, what we're
dealing with.

But I want to say something that I
think may come as a surprise to some
here or others who may be listening:
You're not alone, not at all. I and others
I know sitting here at the council today
have spoken to many lawyer groups,
big and small, up and down the state
about this issue. And I find in every
single one of those speeches—for ex-
ample, this morning, as I referenced a
defense speech—there is a hunger in
the bar, for almost every lawyer that I
come in contact with, to have an issue
that . .. takes them above their differ-

Whatever the divisions of lawyers there are, rarely does
an issue come and approach us as lawyers that unifies us
with one voice. This is it. ...

ences in the practice of law—civil ver-
sus criminal, plaintiff versus defense,
juvenile versus domestic. Whatever the
divisions of lawyers there are, rarely
does an issue come and approach us
as lawyers that unifies us with one
voice. This is it, and the bar is hungry
for involvement in this.

Defense lawyers, at the end of my
speech, wanted to know: “What do I do,

Senator Dunn says the judicial branch now must speak
with one voice.

who doI call? I'm ready to getinvolved.
What can I do to assist the council?”
They're hungry for it. And I think, fun-
damentally, if the council opts to ap-
prove the issue before it, it’s incumbent
upon the council and each individual
member to turn and now reach out to
the lawyers, and bring them in—for
the first time in probably our all pro-
fessional careers—to unify the bar to
speak on behalf of the judicial branch
of government in the struggle to give
meaning to that word independence,
which is a little bit iffy right now.

So again I want to thank everyone
for their involvement. My apologies for
getting up on the soapbox. You know
I'm a big fan of this, or I wouldn’t have
dedicated my time. My hope is for all
of us now to recognize the significance
of the work product and know that it
won't happen unless we all step up to
the plate at this point. (R
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Facing the New Sentencing Laws

BY ALEX RICCIARDULLI

Varied and sundry laws are enacted
every year in California. Due to the
prevalence of criminal cases, new laws
dealing with sentencing usually have
the greatest impact on the courts, and
this year was no exception.

Granted, many of the big sentenc-
ing changes proposed for 2006 did not
come to fruition: bills watering down
the three-strikes law and narrowing the
scope of Proposition 36 did not make it
off the Legislature’s docket.

Still, significant changes were made
in child molestation sentencing, moni-
toring of probationers using global
positioning system technology, and a
host of DUI-related situations. Let’s re-
view the sentencing changes and focus
on tips and nuances not found in gov-
ernment agency and bar compilations
covering the new laws.

No More Probation in Most

Child Molestation Cases

It was already rare for a judge to grant
probation to a defendant convicted of
lewd acts on a child or continual sex
abuse. (Pen. Code, §§ 288, 288.5.) When
there was substantial sexual conduct or
multiple victims, or when pornography
was involved, probation—although
sometimes available—was almost never
granted. In light of Senate Bill 33 (Bat-
tin), probation is now explicitly barred
in substantial-sex, multiple-victim, and
pornography situations.

Prior to 2006, probation could be
granted for defendants in these situ-
ations only when the court found,
among other things, that the defen-
dant was a relative or a member of the
victim’s household, rehabilitation was

30

feasible, and probation would be in the
best interest of the child victim. (See
pre-2006 Pen. Code, § 1203.066(c).)
The old laws’ exception in resident
molester cases was grounded on the
belief that child victims sometimes feel
even more traumatized, and revictim-
ized, when their testimony leads to
their parents’ being sent to prison, and
that victims understandably may be
reluctant to come to court if they know
that will be the result. (See People v.
Jeffers (1987) 43 Cal.3d 984, 994-995.)
With its outright ban on probation in
substantial-sex, multiple-victim, and
pornography situations, the Legislature
has now rejected this concept, erasing
the difference between resident and
nonresident sex offenders.

In light of the new law, probation is
now barred when a defendant is con-
victed of molestation and any of the
nine factors in Penal Code section
1203.066(a) is proved. The nine factors
include those just discussed—substan-
tial sexual conduct, multiple victims,
and use of pornography in seducing a
child—as well as acts causing bodily in-
jury or involving the use of a weapon.

Judges should keep several things in
mind:

e Because the new law increases pun-
ishment, it applies only when at least
one of the acts of molestation oc-
curred on or after January 1, 2006.
(See People v. Martinez (1988) 197
Cal.App.3d 767, 777.)

e “Substantial sexual conduct” is a
term of art and does not include ev-
ery contact with a child. The term
means “penetration of the vagina or

Alex Ricciardulli

rectum of either the victim or the of-
fender by the penis of the other or by
any foreign object, [or] oral copula-
tion[] or masturbation of either the
victim or the offender” (New Pen.
Code, § 1203.066(b).) Molestations
that involve only kissing or caressing
a child with sexual intent can happen
without “substantial sexual conduct.”
(People v. Martinez (1995) 11 Cal.4th
434.) Courts are allowed to grant
probation in these nonsubstantial
sexual conduct cases, provided they
make the findings required by new
Penal Code section 1203.066(d).

¢ Judges do nothave inherent power to
grant probation or to dismiss the no-
probation factors under Penal Code
section 1385. (See People v. Cowan
(1987) 194 Cal.App.3d 756; People
v. Tanner (1979) 24 Cal.3d 514.) Ab-
sent a finding that a prison sentence
would be unconstitutionally cruel
and unusual punishment (which is
almost impossible to establish), the
new legislation will bar granting pro-
bation in any case where the pros-
ecution alleges and is able to prove
any of the nine factors in Penal Code
section 1203.066(a).

GPS Monitoring as a

Probation Option

With the exceptions of sex cases and
crimes in which a gun is used, the de-
cision to grant probation is left to the
sound discretion of the judge. The
judge must strike a balance between
protecting society and trying to reha-
bilitate the defendant outside the walls
of a prison.
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Senate Bill 619 (Speir) gives judges
a means of better protecting the pub-
lic when granting probation. A judge
now has the power to order that a de-
fendant, as a condition of probation,
be continually monitored using global
positioning system (GPS) technology.
Assuming that local funding is avail-
able (the bill did not make an appro-
priation), a probation department fits
the defendant with a transponder that
will alert the department whenever the
defendant approaches areas he or she
is supposed to stay away from, such as
schools or bars.

Courts’ power to order GPS as a
condition of probation or, alternatively,
to bar the probation department from
using GPS on a defendant derives
from both the text and legislative intent
behind the law. The new statute itself
states that the “county chief probation
officer shall have the sole discretion,
consistent with the terms and condi-
tions of probation, to decide which per-
sons shall be supervised using” GPS.
(New Pen. Code, § 1210.12(a); empha-
sis added.) Of course, if the terms and
conditions of probation bar or require
GPS, the probation department must
abide by the conditions.

Judges’ power here is reinforced by
the history of the GPS law. As originally
proposed, the new law left the decision
whether to use GPS exclusively in the
hands of the probation department;
however, a subsequent amendment
added that the probation department’s
decision must be exercised “consistent
with the terms and conditions of pro-
bation.” A legislative report had recom-
mended adding this provision “to
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clarify that courts are responsible for
establishing conditions of probation.
(Assem. Com. on Appropriations,
Analysis of Sen. Bill 619 (2005-2006
Reg. Sess.) July 12, 2005, p. 3.)

Two more quick points:

¢ The new law explicitly allows courts
to use evidence of geographic viola-
tions or evidence of tampering with
the transponder. (New Pen. Code,
§1210.9(b).)

e The GPS statute provides that “the
county chief probation officer shall
establish written guidelines that
identify those persons on probation
subjectto continuous electronicmon-
itoring” (newPen.Code,§ 1210.12(b)),
so judges should check their local
departments for further information.

Although GPS clearly is not appro-
priate for every defendant, its availabil-
ity could mean the difference between
freedom and incarceration for high-
risk offenders.

Preconviction Impoundment of
Vehicles in DUI Cases
Under current law, courts can order
impoundment of defendants’ vehicles
when defendants are convicted of driv-
ing under the influence. Depending on
whether the defendant has prior con-
victions, an impoundment can last
from 1 to 90 days, and a court can re-
fuse to impound a car if it finds that
the impoundment would not be “in
the interests of justice.” (See Veh. Code,
§ 23594(a).)

Under Senate Bill 207 (Scott), law
enforcement officers can now imme-
diately impound the vehicle of a per-

son arrested for DUI when the person
had at least one prior DUI conviction
within the past 10 years and either of
the following also apply: the person’s
blood alcohol content was 0.10 percent
or more, or the person refused to pro-
vide a chemical test. (New Veh. Code,
§ 14601.8(a)(1).)

The impoundment period is 5 days
if the defendant had one prior DUI
within 10 years, and 15 days if the
person had two or more DUI pri-
ors within 10 years. (New Veh. Code,
§ 14601.8(a)(2).) The impoundment
period is credited against any court-
ordered postconviction impound-
ment. (§ 14601.8(c).)

The new law could be subject to
constitutional challenges. Its problem
is that no conviction is required for
an impoundment. An Ohio appellate
court held that a similar preconvic-
tion DUI law deprived defendants of
due process and was unconstitutional.
(State v. Posey (Ohio App. 1999) 735
N.E.2d 903.) Unlike the Ohio law, the
new statute allows the impounded
car’s owner to demand a preconviction
administrative hearing to get the car
back (new Veh. Code, § 14602.6(b)), so
it remains to be seen whether the new
law will be constitutional.

Changes to DUl Mandates on Blood
Alcohol Concentrations

A pair of changes was enacted for 2006,
dealing with situations in which defen-
dants are convicted of DUI with high
blood alcohol concentrations (BAC).
The two changes here deal with similar
but distinct areas of law.
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Pre-2006 law requires, when a court
is sentencing a defendant to probation
for DUI and the defendant either had a
BAC of 0.20 percent or more or refused
a chemical test, that the court order
the defendant to complete a six-month
alcohol education program. Assembly
Bill 1353 (Liu) increases the length of
the mandatory program in these situ-
ations from six to nine months. (New
Veh. Code, § 11837(c)(2).)

A related but separate statute was
enacted by Assembly Bill 571 (Levine).
Pre-2006 law provides that if a DUI de-
fendant either had a 0.20 percent or
greater BAC or refused a chemical test,
the court may use this fact in aggra-
vation in deciding on the proper sen-
tence. Under the new law, the BAC at
which a court may use this factor in ag-
gravation is lowered from 0.20 to 0.15
percent. (New Veh. Code, § 23578.)

Judges should be careful here: AB
571 did not lower the BAC to 0.15 per-
cent for the longer alcohol program in
Vehicle Code section 11837(c)(2). (See
Sen. Com. on Public Safety, Analysis of
Assem. Bill 571 (2005-2006 Reg. Sess.)
June 20, 2005, p. 4 [“The bill does not
mandate any specific increase in pen-
alties but merely requires the court to
consider enhanced penalties”].) AB571
merely lowered the BAC for purposes
of aggravation of a sentence, either in
felony DUI cases when setting a prison
term or in deciding the appropriate
sentence in misdemeanor cases.

Driver’s License Restrictions for

DUI Offenders

Before September 20, 2005—the effec-
tive date of Senate Bill 1697 (Torlak-
son)—it was the court that restricted
the driver’s license of a person con-
victed of first- or second-time DUI.
Under the new law, the Department of
Motor Vehicles, not the court, can give
a defendant a restricted license. The
DMV suspends the defendant’s regular
driver’s license and issues a restricted
license allowing the defendant to drive
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to and from work and the alcohol pro-
gram upon proof of enrollment in the
alcohol class, of insurance, and of pay-
ment of fees. (Veh. Code, §§ 13352.4,
13352.5.)

e A court can bar the DMV from issu-
ing a restricted license but cannot lift
the suspension of the regular license.
(Veh. Code, §§ 23538(a)(3), 23542(d).)

¢ A judge is allowed to bar the issu-
ance of a restricted license “when-
ever, when considering the circum-
stances taken as a whole, the court
determines that the person pun-
ished under this section would pre-
sent a traffic safety or public safety
risk if authorized to operate a motor
vehicle.” (Veh. Code, §§ 23538(a)(3),
23542(d).)

Driver’s License Suspension for
Commercial Drivers With DUI

Before September 20, 2005, a person
who had a commercial driver’s license
would get a suspension if convicted
of DUI while driving a commercial
vehicle. For a first-time DUI in a com-
mercial vehicle, the suspension was
for one year; for a second-time DUI in
a commercial vehicle, the suspension
was for a lifetime.

Effective September 20, 2005, a per-
son who has a commercial driver’s li-
cense gets a one-year suspension for
a first-time DUI when driving any ve-
hicle (Veh. Code, §15300) and a life-
time suspension for a second-time DUI
when driving any vehicle (Veh. Code,
§ 15302). There is no provision allowing
the DMV to issue a restricted license.

This huge change in the law could
result in many more DUI cases’ going
to trial. Because of the drastic conse-
quences of this law for the livelihoods
of truck and bus drivers, defense attor-
neys will plead with courts to avoid the
mandated suspensions, or will other-
wise take even hopeless cases to trial.

There are lawful and unlawful ways
to avoid the new suspensions.

¢ Alawful avoidance of the suspension
is possible when the defendant is
convicted of reckless driving involv-
ing alcohol (Veh. Code, §23103.5).
Since such a “wet reckless” convic-
tion is not on the commercial license
suspension list (Veh. Code, §§ 15300,
15302), a plea bargain allowing for a
reduction from a DUI is an effective
way to bar the one-year or lifetime
suspension. To have the charge re-
duced, the prosecutor must submit
an affidavit stating proof problems.
(Veh. Code, § 23103.5(a).)

e An improper way around the law
would be to allow the defendant to
plead to a DUI, continue sentencing
until the completion of an alcohol
program and payment of fines, and
then either dismiss the case or per-
mit entering a plea to a wet reckless.

It is true that the DMV will not act
until it receives an abstract from the
court (Veh. Code, §13352(a)), and
an abstract is not issued until the de-
fendant is “convicted” (Veh. Code,
§ 1803), with “conviction” for licens-
ing purposes requiring that a de-
fendant be sentenced. (See Boyll v.
State Personnel Board (1983) 146 Cal.
App.3d 1070, 1073.) However, Vehicle
Code section 23600 bars the suspen-
sion of imposition, or the staying,
of sentencing on DUIs and requires
pronouncement of sentence “in a
reasonable time.” In light of the intent
behind the law—to hold drivers of
commercial vehicles to a higher stan-
dard—continuing sentencing just to
get around the law would not be rea-
sonable and would likely constitute
an abuse of discretion by the court.

Alex Ricciardulli is a judge of the Supe-
rior Court of Los Angeles County and
a former attorney with the appellate
branch of the Los Angeles County Pub-
lic Defender’s Office.
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WATCH ON
WASHINGTON

Cutting Back on Takings

BY GREGORY E. MIZE

Both Houses of Congress are now
examining bills to sanction any
state agency or anyone else who
would acquire private property from
an unwilling owner through eminent
domain for economic development
purposes. The Private Property Rights
Protection Act was introduced in the
Senate on October 19, 2005, and in the
House of Representatives on October
25,2005. The legislation quickly gained
bipartisan support. Although the Sen-
ate and House versions differ signifi-
cantly, both are in direct response to
the recent decision of the U.S. Supreme
Court in Kelo v. City of New London,
Connecticut (2005) 125 S.Ct. 2655.

The Kelo case presented the question
of whether a city’s forced acquisition
of privately owned properties in order
to fulfill a comprehensive economic
development plan for its waterfront
qualified as a “public use” within the
meaning of the Takings Clause of the
Fifth Amendment to the Constitution.
By a 5-to-4 margin, the high court con-
cluded that (1) the city’s plan (the build-
ing of waterfront improvements, with
leases thereof to private developers, to
generate jobs and revenues for an eco-
nomically stressed municipality) had
a sufficient “public purpose” to meet
the requirements of prior Supreme
Court precedents; (2) the city’s policy
judgments were entitled to deference
from the court; and, (3) as a general
proposition, “economic development”
can meet the “public use” requirement
of the Takings Clause. The dissenting
justices essentially said the “economic
development” takings would benefit
other private persons—the developer
lessees. Hence, for those justices, the
city’s plan involved insufficient public
use, making the exercise of eminent
domain unconstitutional.
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The Senatelegislation, Senate Bill 1895,
contains a lengthy “findings” section that
quotes our nation’s founders extensively
regarding the importance of private prop-
erty rights. It also quotes verbatim from
Justice Sandra Day O’Connor’s dissent-
ing opinion in Kelo. At its core, Sen. 1895
prohibits any state or local agency from
condemning private property, against the
will of the property’s owner, for a use that
is not “public” If a government agency
does so, the agency and any acquiring
party will be ineligible to receive any fed-
eral financial assistance.

To enforce these strictures, the bill
gives any property owner who receives
a notice of condemnation the right to
file a “Fifth Amendment Property Pro-
tection Statement (PPS)” in the appro-
priate state agency. The condemning
authority may then seek a state court
determination whether its proposed
condemnation is a valid taking for a
public purpose or public use as defined
in the legislation. Sen. 1895 is pending
in the Senate Committee on Finance.

Two days after its introduction in the
House, the Private Property Rights Protec-
tion Act of 2005, House Bill 4128, was ap-
proved by the House Judiciary Commit-
tee by a vote of 27 to 3. No public hearings
were held. One week later, on November
3, 2005, the full House of Representatives
passed the bill by awide margin, 376 to 38.
The bill, as passed, prohibits any state
or local government from condemning
privately owned property for “economic
development” Economic development
is defined to include a taking from an un-
willing private owner to another private
owner “for commercial enterprise carried
on for profit or to increase tax revenue.”

The legislation also gives private
property owners the right to enforce
these prohibitions in state or federal
courts. Once sued, the condemning

Gregory E. Mize

authority would have the burden of
showing, by “clear and convincing
evidence,” that the taking was not for
economicdevelopment. The statute-of-
limitation period for such suits would
be seven years after the conclusion of
the condemnation proceeding “and the
subsequent use of such condemned
property for economic development.”

Not surprisingly, the House floor
debates on H.R. 4128 were filled with
vitriolic criticisms of the U.S. Supreme
Court majority in Kelo. Proponents of
the bill repeatedly argued that the legis-
lation was needed to prevent Kelo-type
condemnations for economic develop-
ment purposes that might adversely
affect minority communities, farmers,
and tax-exempt property owners such
as churches. The few voices against
H.R. 4128 asserted that the bill un-
dermined principles of federalism by
making Congress the arbiter of matters
traditionally left to locally elected offi-
cials. The opponents also claimed the
measure was unworkably vague and
inconsistent, raising the question of
whether a condemnation for the pur-
pose of building a sports stadium for a
professional sports team would be out-
lawed by H.R. 4128.

As of this writing, there is no telling
whether or when the U.S. Senate will
jump into this “eminent domain.” &R

Gregory E. Mize is a retired judge of the
Superior Court of the District of Colum-
bia and a judicial fellow with the Na-
tional Center for State Courts in Wash-
ington, D.C.

Note

1. “[NJor shall private property be taken
for public purpose, without just compensa-
tion.” (Emphasis added.)
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Motorists heard radio spots about online traffic services.

L.A. Court Takes
to Airwaves to
Tout Online
Traffic Services

Millions of drive-time ra-
dio listeners are learning
that paying a traffic ticket
doesn’t have to be as
painful as getting one.
The Superior Court of
Los Angeles County con-
ducted a 13-week radio
campaign to promote its
online traffic services. The
paid ads were broadcast
on 75 area radio stations,
reaching an estimated 7.5
million listeners in Los
Angeles, Orange, River-
side, San Bernardino, and
Ventura Counties.
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The 10-second spots
explained that drivers can
pay fines, enroll in traffic
school, or schedule a traf-
fic court appearance by
visiting the court’s Web
site. The ads were broad-
cast in English, Spanish,
and Chinese.

Superior Court of Los
Angeles County Traffic
Services
www.lasuperiorcourt.org/
traffic/index.asp?RT=EX

Contact

Allan Parachini, Public
Information Officer, Supe-
rior Court of Los Angeles
County, 213-974-5227

Contra Costa’s
New E-filing
System Works
With Multiple
Vendors

The Superior Court of
Contra Costa County
joined the Sacramento
court to become the only
superior courts in the
nation able to receive and
respond to electronic fil-
ings from multiple service
providers. The Contra
Costa court went live with
its new e-filing system in
October and received 43
filings the first day.

To use e-filing, litigants
must register with an
authorized e-filing service
provider or build their
own custom software.
Litigants can then input
case information, pay
filing fees, and submit
documents to the court.

Contra Costa devel-
oped its new service in
concert with the Ad-
ministrative Office of
the Courts (AOC), us-
ing California’s Second
Generation Electronic
Filing Specifications. The
specifications have a role
in the goal of bringing
e-filing to the whole state
in connection with the
development of the Cali-
fornia Case Management
System.

The court expects to
expand the e-filing sys-
tem to other case types
sometime next year.

“We believe that the
work we’ve done will
make it easier for other

courts to do the same,”
says Judge Terence L.
Bruiniers. The Superior
Court of San Mateo Coun-
ty is leveraging the work
done in Contra Costa to
implement its own e-filing
system later this year.

Contra Costa’s E-filing
System

www.cc-courts.org/cxlit.htm

E-filing in California
wwuw.courtinfo.ca.gov
/programs/efiling/

Second Generation
Electronic Filing
Specifications
http://serranus.courtinfo.
ca.gou/programs/tech/data_
int.htm#3

Alameda’s
Restraining
Orders Now
Get in CLETS
Same Day

All domestic violence, civil
harassment, and elder
abuse restraining and
protective orders issued in
Alameda County are now
transmitted electronically
by the court to CLETS.
CLETS, the California
Law Enforcement Tele-
communications System,
is a network that provides
access to a database of
state and national crimi-
nal justice information.
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Some Restraining Orders
Were Not Getting in
System

An informal survey
indicated that as many

as half of the court’s
restraining orders weren’t
making it into the CLETS
database. Courts had to
fax or mail the orders, or
even have the applicants
drop them off at the
sheriff’s office, where the
sheriff’s staff would input
the data to CLETS.

Now court clerks, man-
agers, or judicial officers
upload digital images of
the orders directly to the
system the same day as
filing. Once in CLETS, the
orders can even be ac-
cessed by patrol cars with
onboard computers.

To date, only five
courts—Alameda, Orange,
Riverside, San Bernardino,
and Sonoma—are enter-

A clerk enters data in the CLETS network.
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ing data directly in the
CLETS database.

DOJ Gives More Courts
CLETS Access

The Department of Justice
recently gave the Adminis-
trative Office of the Courts
permission to have the
California Courts Tech-
nology Center serve as a
central distribution point
for CLETS information.
And the AOC is seeking
approval, on behalf of the
courts, to enter restrain-
ing orders directly in the
CLETS Domestic Violence
Restraining Order System.

Contacts

James Brighton, Superior
Court of Alameda County,
510-272-5093, jbrighton
@alameda.courts.ca.gov

Neil Payne, AOC
Information Services,
916-263-1390, neil.payne
@jud.ca.gov

Judicial
Milestones

The Governor has an-
nounced the following
judicial appointments.

Robert P. Applegate,
Superior Court of Los An-
geles County, succeeding
Meredith C. Taylor, retired

Eugene L. Balonon, Supe-
rior Court of Sacramento
County, succeeding Jeffrey
L. Gunther, retired

John A. Behnke, Supe-
rior Court of Mendocino
County, succeeding Henry
K. Nelson, retired

Mike Camacho, Supe-
rior Court of Los Angeles
County, succeeding Ron-
nie B. MacLaren, trans-
ferred

Victoria Chavez, Court

of Appeal, Second Appel-
late District, Division Two,
succeeding Michael Nott,
retired

Jonathan B. Conklin,
Superior Court of Fresno
County, succeeding Law-
rence Jones, retired

Sean P. Dowling, Superior
Court of Nevada County,
succeeding Ersel L. Ed-
wards, retired

Ginger E. Garrett, Su-
perior Court of San Luis
Obispo County, succeed-
ing Christopher G. Money,
retired

Kenneth J. Gnoss, Su-
perior Court of Sonoma
County, succeeding Lau-
rence K. Sawyer, retired

Christina L. Hill, Supe-
rior Court of Los Angeles
County, succeeding Phillip
J. Argento, retired

Morris D. Jacobson, Su-
perior Court of Alameda
County, succeeding Hor-
ace Wheatley, retired

James LaPorte, Superior
Court of Kings County,
succeeding Charles R.
Johnson, deceased

Julie A. McManus, Su-
perior Court of Nevada
County, succeeding John
H. Darlington, retired

Daniel S. Murphy, Supe-
rior Court of Los Angeles
County, succeeding Judith
L. F. Abrams, retired

Lisa A. Novak, Superior
Court of San Mateo County,
succeeding Phrasel L.
Shelton, retired

Margaret L. Oldendorf,
Superior Court of Los
Angeles County, succeed-
ing Frances Rothschild,
elevated

Craig Richman, Supe-
rior Court of Los Ange-
les County, succeeding
Gregory C. O’Brien, Jr.,
retired

Houry A. Sanderson,
Superior Court of Fresno
County, succeeding Fred
Dupras, retired

Patricia M. Scanlon,
Superior Court of Contra
Costa County, succeeding
Garrett J. Grant, retired

Sandra L. Schweitzer,
Superior Court of Butte
County, succeeding Dar-
rell W. Stevens, retired
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Julia L. Scrogin, Superior
Court of Yuba County,
succeeding David E. Wasi-
lenko, retired

Maria E. Stratton, Supe-
rior Court of Los Angeles
County, succeeding Floyd
V. Baxter, retired

Raoul M. Thorbourne,
Superior Court of Sacra-
mento County, succeed-
ing Richard K. Park,
retired

Douglas E. Weathers, Su-
perior Court of Riverside
County, succeeding Vilia
G. Sherman, retired

Garrett L. Wong, Superior
Court of San Francisco
County, succeeding Alex
Saldamando, retired

Otis D. Wright, Supe-

rior Court of Los Angeles
County, succeeding Lorna
Parnell, retired

The following justice and
judges have retired from
the bench.

Floyd V. Baxter, Supe-
rior Court of Los Angeles
County

John H. Darlington,
Superior Court of Nevada
County

Lawrence Jones, Superior
Court of Fresno County

Gus James Skropos,
Superior Court of San
Bernardino County

James D. Ward, Court of
Appeal, Fourth Appellate
District, Division Two
Horace Wheatley, Su-
perior Court of Alameda
County
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The following justice and
judge have died recently.

Presiding Judge Kathleen
K. Akao of the Superior
Court of Santa Cruz County
died November 27.

Retired Justice Winslow
Christian of the Court of
Appeal, First Appellate Dis-
trict, died November 15.

Staff Moves

Sharon Stone is the new
acting executive officer
of the Superior Court

of Mendocino County,
succeeding Tania Ugrin-
Capobianco.

Pat Sweeten is the new
executive officer of the
Superior Court of Ala-
meda County, succeeding
Arthur Sims.

Mary Smith is the new
executive officer of the
Superior Court of Lake
County, succeeding
William Jaynes.

Michael Roddy is the
new executive officer of
the Superior Court of San
Diego County, succeeding
Stephen V. Love.

lottens

Continued from page 4

both as the largest court system in the United States and, in
its diversity, as a microcosm of almost anything that could
happen everywhere else. It is fitting that the California
courts have now added this excellent magazine as a tool to
facilitate education and discussion about its courts. I look
forward to following the discussion through California
Courts Review.

Steve Leben

President-Elect, American
Judges Association

Kansas (State) District Judge

hank you for including me as a recipient of your out-

standing publication California Courts Review. Receiv-
ing the fall issue proved most timely, as it coincided with my
efforts in planning for Alabama’s midwinter judges’ educa-
tion conference. As I am sure that your readers know, the
Crawford case has had a tremendous impact nationally on
both the criminal trial bench and the appellate bench. Sev-
eral of our judges had requested that additional information
and training be provided to them regarding Crawford.

While reviewing the fall issue of California Courts Re-
view, I read with great interest the article by Judges J. Rich-
ard Couzens and Tricia Ann Bigelow titled “The Effect of
Crawford on California” I was in the process of locating a
speaker of national prominence to address our judges re-
garding this subject, so I attempted to make contact with
the authors of the article. I did have an opportunity to speak
with Judge Couzens, but unfortunately his schedule would
not permit him to participate as a presenter at our confer-
ence. He was, however, able to provide me with additional
contacts.

This is a small example of the far-reaching impact of
your fine publication. In addition to providing the citizens
of California with in-depth information regarding their
courts, it has proven to be a resource for the courts in Ala-
bama. Congratulations on your success.

Randy Helms
Administrative Director of Courts
Montgomery, Alabama

CALIFORNIA COURTS REVIEW



MONET’S BRIDGE, BY SEENDY, AGE 15

Four events In one week
at a single location

Family Law Institute April 24-26

Representative courses: “Child Support Recent Developments,” “Self-Represented Litigants and Case Management,”
“Parentage,” and “Relocation Cases.” April 26: joint sessions with the family dispute resolution institute.

Child Support Commissioners Roundtable Morning of April 24

Updates on changes in the child support program; forum for discussing best practices,
new legal developments, and other issues of concern.

2006 Family Dispute Resolution Statewide Educational Institute April 25-26

Celebrating the 25th anniversary of child custody mediation, the conference covers issues of
child custody mediation and evaluation and juvenile dependency mediation.
Representative workshops: “Advanced Issues for Mediators,” “Creative Conflict Resolution,” “Children With Unique Needs,”
“From Radio Scanners to Spyware: Technology Abuse and Domestic Violence,” and “Testifying in Court.”

Juvenile Law Institute April 26-28

Representative courses: “Dependency Overview,” “Delinquency for Experienced Judges,”
“The Role of the Juvenile Court Judge,” and “Finding Permanency for Older Kids.”

All events will be held at the Sheraton Gateway hotel in Los Angeles, near Los Angeles International Airport.

For more information and registration forms for the Family Law Institute, Child Support Commissioners Roundtable,
and Juvenile Law Institute, go to www.courtinfo.ca.gov/cjer. (Registration will be available in March.)

For more information and a registration form for the 2006 Family Dispute Resolution Statewide Educational
Institute, go to www.courtinfo.ca.gov/programs/cfcc.



http://www.courtinfo.ca.gov/cjer/
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STATEWIDE CONFERENCE FOCUSES ON SERVING SELF-REPRESENTED LITIGANTS

ENSURING ACCESS TO JUSTICE FOR
SELF-REPRESENTED LITIGANTS

March 16-17 * San Francisco
Preconference Legal Workshops: March 14-15

The statewide conference will address topics relevant to the future of court-based
self-help services, such as:

¢ The sharing of successful models among similar-sized courts

® Tips on how to establish new self-help centers

® Discussion of how to expand the role of self-help services within courts

® Tssues of staffing, volunteers, and partnerships in the community

® Identification of funding opportunities

® Use of technology in self-help centers and related technology demonstrations

® Discussion of ethical issues facing judges and court staff

Preconference legal workshops will offer education on a variety of areas of law to self-help center
attorneys and court staff who work with self-represented litigants. Some workshops are eligible

for MCLE credit.
For more information and to register, go to For questions, please contact
www.registerl123.com/event/profile/web/35778 Kevin Chew, 415-865-7533
kevin.chew@jud.ca.gov
ADMINISTRATIVE OFFICE
OF THE COURTS
CENTER FOR FAMILIES, CHILDREN
& THE COURTS
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